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INTRODUCTION. 


Tur Mussulmans of India are generally Soonnees of the 
HHanifite sect. But practices peculiar to the Shecaks have 
long prevailed to a great extent in certain loclities, and 
many avowed professors of the doctrines of that sect ure to be 
found in places that were subject to Sheeah governors im 
Mussulman times. The numbers of thpse votarics would 
nuturally increase when the governmeuts became hereditary 
in Sheeah fainilies, and would be multiplied more and more 
as the local governors became practically independent of the 
Supreme Head at Delhi. At, length, when the allegiance 
became little more than nominal, it is not surprising if, in 
some places, the sect of the actual ruler should come to 
preponderate over that of the distant und merely nominal 
head ; according to the Arabian adage, which says that ‘ all 
people follow the religion of their kings.” The saying was 
exemplified to the fullest extent in Persia, where the whole of 
the people have become Shecahs since the accession of the Soafee 
dynasty in a.vp. 1499.1 The process of assimilation was less 
rapid in India, where, though several of the Nuwabs, or local 
governors, were Shecahs, they acknowledged at Icust a nominal 
dependence on Delhi, and never ventured to make any 
ostensible change in the law of their provinces. This was 
eminently the case m ‘Oude, the Nueabs of which were 
hereditary Viziers of the empire, and, though long virtually 
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' In that year Ismail, the first of the dynasty, proclaimed the 
Sheeah faith to be the national religion of the country.—Matvcoi's 
History of Persia, vol ii note, p. 347. 
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independent, did not throw off their allegiunce to it till the 
year 1818, when the Nuwab Vizier Ghazi-vod-deen ITyder, 
with the consent, and, indeed, at the suggestion, of the 
British Government, assumed the title of Padshah or King. 
It was not, however, till the accession of Umjul Ally 
Shah, that ‘ny formal altcration was made in the law. 
Until that time the only JZvoftee, or public expounder of the 
law, was a Soounee, and all cases that came before the King’ S. 
tribunals were decided by Suonnee law. The last- aisationed” 
sovereign appointed a Shecuk dMooftee, and thenectforth the 
Sheeah became the general law of the province. Still, how- 
evor, in suits where both the parties were Svoonnees, or one of 
them was a Soounee and the other a Tiindoo, Soonnee law 
continued to be the rule of decision. Ju all other suits judg- 
ment was given according to the Sheeah code. This system 
seoms to have continued till the Province was annexed to the 
British Mominions, by which time the Shecahs had acquired 
so great an ascendaucy that they were found numerically to 
prepondcrate very much over the other sect of Mussulmans.* 
After the annexation the more equitable rule of the British 
Regulations was mtroduced, and Sheeah law is now adminis- 
tored only in suits regarding marriage and inhefitance, and 
other collaternl matters, where the parties are Sheeahs. There 
is no doubt, however, that its general importance is much 
inereased by the larger number of persons who have been 
brought within the sphere of its operation. 

The word Shecah, or Sheeut, properly signifies a troop or 
sect, but haus become the distinetive appellation of the 
followers of Aly, or all those who maintain that he was the 
first legitiinate Ahuleefah, or successor to MWoohwmmitd, 
though the fourth in actual succession ; and that the Imeamhut 
or spiritual and temporel headship of the Mussulinan com- 
munity belongs by hereditary right ‘to his descendants by 
Fatima, the favourite daughter of the Prophet, and the only 
one of his children that left any offspring. Aly was thus, 
according to them, the first Jum, his eldest son Z7Zussun the 


2 Correspondence relating tn Native Laws in Oude, po 
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second, his second son Hoosseim the third, and .{ly surnamed 
ZFeen-al-Abideen, the son of Ffoogsein, the fourth. On this 
Aly’s death a schism took pface in the sect, a part of whom 
adhered to one of his sons called Zeyd, thenee taking the 
name of Zeydians, while much the greater part of them 
acknowledged another of his sons named MWoohumunud Bakir, 
as the fifth Imam. Aoohtmunud Bikir was sueceeded by his 
son Jdfer Sadik, as tho siath Jind 3 and these two are the 
‘creat heads of the Jimaimeea, us a distinet schuol of law. 
Jafer Sadik appointed his eldgst son Lslaneel to succeed Lim 
in the Jmémut, and, on his premnture death, nominated his 
second son Afoosa Nazim, sonetimes called Moosey Reza, to 
be his successor. This second appointment pave rise to 
another and greater division among the Sheeaks: for part 
of them denying Jajer Sadih's right to make it, declared 
in favour of the son of Ishmael, thenee taking the name 
of Ishmaclians, while the greater number of them ‘dhered 
to Moosa Kazim, whom they acknowledge as the seventh 
Imam. From him the dignity descended lincally for five 
more gencrations, till it ended in the Imam ALuhudy, the 
twelfth and last, who is supposed by the sect to he still 
alive, though he has withdrayn for a time from human 
observation since his last appearrnee on earth. The great 
body of Sheeahs who acknowledge Afoosa Kazim and his 
descendants as the true Jindims are called Athna-asheriahs, 
or Twelve-cans, as being followers of the twelve Jindims, 
and also Jindmeeans, because, according to Mr, Sale,* they 
assert that religion cousists solely in the knowledge of the 
true Jindm. But they arrogate to themselves the title of 
Moomineen,5 as being the only true believers. During the 
absence of the Jindm, the spiritual and temporal government 
of the whole Mussulman community is supposed by them to 
have devolved on the Mogjtahiuls, or cnlightened teachers of 
the law. And in Persia, where the sect has prevailed since 
the accession of the Svofee dynasty, it was not till a late 
period in its history that the actual obedience of the sovereign 


‘ Preliminary Discourse to Translation of the Horan, p. 23%. 
5 Post, p. 215. 
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Christians and Jews, but the Janifite rejects Majoosecahs or 
fire- worshippers, who are included among them by the 
Sheeah (29). : 

The Skeeuhs do not appear to muke any distinction 
between invalid and valid marriages, all that are forbidden 
being apparently void according to them. But the distinction 
is of little importance to the partics themselvés, as under 
neither of the schools'does an unlawful marriage confer any 
inheritable quality upon the parties; and the rights of the’ 
children born of such marriages are determined by another 
consideration, which will be udverted to in the proper place, 
hereafter. 

With regard to the servile marriage of the Skeeahs, it is 
nothing more than the right of sexual intercourse which every 
master has,with Lis slaves; but there is the same difference 
between the two sects, in this case, as in that of marriage by 
contrac, According to the /anijtes the right must be 
permanent, by the woman’s being the actual property of the 
man. According to the Sheeahs, the right may he temporary, 
us when it is conceded for a limited time by the owner of the 
slave (52). Whenaslave has borne a child to her own master, 
which he acknowledges, she becomes bis oom-t-iulud or 
mother of a child, and mao be sold, while she is entitled to 
emancipation at her master’s death. According to the JJani- 
Jites, these privileges are permanent, but, according to the 
Sheeahs, the exemption from sale is restricted to the life of 
her child, and her title to cmancipation is at the expense 
of her child’s share in the master’s estate (57). Jf that be 
insufficient, her enfrauchisement is only pro tantu, or so far 
us the share wit] go. Where the child’s father has only an 
usufractuary right in the mother, the child is free (56), though 
the mother, being the property of another, does not acquire 
the rights of an oom-i-iwulud, 0 

Ww “ith regard to the persons who may be legally slaves, 
there seems to be little, if any, difference between the two 
sects. According to the Sheeahs, slavery is the proper con- 
dition of kurubees, or enemies, with the exception only of 
Christians, Jews, and Majoosces, or fire-worshippers, so long 
as they continue in a state of cimmut, or subjection to the 
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Mussulman community. If they renounce their zimmut, thoy 
fall back into the condition of ‘ordinary hurubces ; and if a 
person should buy from a hurubee, his child, or wife, or any 
of his consanguineous relations, the person so purchased is to 
bo adjudged a slave.* There seems also to be but little differ- 
nce in the manner in which slaves may be enfratchised, or 
their bondage qualified by Aitabut and tudbeer. But there is 
un important difference as to children; for, according to the 
Tlanifites, » child follows the condition of its mother, being 
free or a slave, as she is the one or tho other; while, accord- 
ing to the Sheeahs, itis free, if cither of its parents be so (46.) 

Both the sects are agreed that marriage may be dissolved 
by the husband at any time at his pleasure, and to such 
dissolutions they both give the uame of fulah. But the 
Hanifites include under that term Ahoole, which is 2 release 
given to the woman by her husband, at her own request ; 
lien, where the separation is only consequential on a tharge 
of adultery by the husband against his wife; and cihar and 
eéla, by which connnbial intercourse is suspended until expia- 
tion is nade by the husband on aecount of certain expressions 
used by him towards his wife. They, however, also omploy 
the word tula/* in u more restricted sense, by which it is con- 
fined to dissolutions of the marriage tic offected by the nse 
of that word, or others which are deemed equivalent to it. 
Tulak, in its widest sense, 1 have translated in what I may 
now term the First Part of this Digest by the word divorce ; 
wad, in its narrower acceptation, by the word repudiation. 
Khoola, and the other subjects just mentioned, ure treated 
by the Shecahs as quite distinct from tuled, in separate books ; 
but, ‘as they arc all nearly akin to it, I havé followed the 
arrangement of the Digest, und included them all together 
with tulai proper, or repudiation, undex one general head of 
divorcee. are 

There are some important diffcrences between the repu- 
diation of the two sects. : Thus, while the //anifites recognize 
two forms, the Soonnee and Budawee, or regular and irregular, 
as being equally efficacious, and subdivide the regular into 
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two other forms, one of which they designate as ahsun, or 
best, and the other as husue, or good,—the Shecahs reject 
these distinctions altogether, reeognizing only one form of the 
Soonnce, or regular (118). So, also, as to the expressions by 
which repudiation may be constituted ; while the Flunifites dis« 
tinguish between what they call surech, or express words, Whick 
are inflections of the word tuldk, and various expressions 
which they term kinayat, or ambiguous, the Sheeahs admit 
the former only (118). Further, the 7Zanifites do not require 
intention when express wordssre used ; so that, though » man 
is actually compelled to use them, the repudiation is valid 
according to them. Nor do they require the presence of 
witnesses as necessary in any casc to the validity of a repudia- 
tion; while, according to the Sheeahs, both intention (108), and 
the presence of two witnesses in all cases, are essontial (117). 

Both sects agree that repudiation may be either bein 
(absolute), or rwace (revocable) ; and that a repudiation given 
three times cannot be revoked, nor a woman so repudiated be 
again murricd by her husband until she has been interme- 
diately marricd to another man, and the mairiage with him 
has been consummated. But, according to the Huunifites, 
repudiation may be made irrevocable by an ageravation of the 
terms, or the addition of a ficscription, and three repudiations 
may be given in immediate succession, or even wiico conteartu, 
in one expression; while, according to the Sheeahs, on the 
other hand, the irrevocability of a repudiation is dependent 
on the state in which the woman may be at the time that it 
is given; and three repudiations, to have their full effect, 
must have two intervening revocations (119). To the bdéin and 
rujace repudiations of both sects, the Sheeahs add one pecu- 
liar to themselves, to which they give the name of the tulék- 
ool-iddut, or repudiation of the iddut, and which has the 
eflect of rendering the repudiated woman for ever unlawful to 
her husband, so that it is impossible for them ever to marry 
with each other again (119). a 

The power of revocation continues until the expiration of 
the iddut, or probationary period for ‘ascertaining whether a 
woman is pregnant or not. After it has expired, the repu- 
diation becomes absolute, according to both schools. So long 
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‘as it is revocable, the parties are still in a manner husband 
and wife; and if either of them should happen to dic, the other 
has a right of inheritance in tho deceased’s ostate (294). 

. With regard to parontage, maternity is cstublished, 
gecarding to the Jlanifites, by birth alone, without any 
regard to the connection of the parents boing lawful or 
not. According to the Skecahs, it must in all cases bo 
lawful; for a walud-ooz-zina, or illegitimate child, has no 
descent, even from its mother ; nor are thero any mutual rights 
of inheritance between them (805). For the establishment 
of paternity there must have been, at the time of the child’s 
conception, according to both sects, a legal connection between 
its parents by marriage or slavery, or a semblance of either. 
According to the Ilanifites, an invalid marriage is sufficient 
for that purpose, or even, according to the head of the school, 
one that is positively unlawful; but, according Jo the 
Sheeahs, the marriage must in all eases be lawful, except 
when there is error on the part of both or either of the 
parents (873). Again, as to children by slaves, express acknow- 
ledgment by the father is required by both the scets, except 
when the slave is his oom-t-wulud, or has already borne a child 
to him; for, though, according te the Shecahs, there are two 
reports on the subject, yet, hy the most generally received of 
these, a slave docs not become the firash or wife of her master 
by mere coition, and her child is not affiliated to him without 
his acknowledgement (156). With regard to children begotten 
under a semblance of right, the J/anifites require some 
basis fur the semblanes in the relation of the partics to 
each other; while, according to the Shecghs, bond fide 
belicf on the part of the man that the woman is his wife or 
his slave seems to be all that is required; while no relation 
short of a legal marriage or slavery, without such belief eithe: 
on the part of the man’ er the woman, would apparently be 
sufficient. F 

On the subject of tétimony, both schools require that it 
shall be direct to the‘point in issuc; and they also scem to 
be agreed that when two or moro witnesses coucur In assert- 
ing a fact in the same terms, the judge is bound by their 
testimony, and must give his judgment in conformity with 

be 
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it.9 They agree in requiring that a witness should in 
general have full knowledge; by the cognizance of his own 
senses, of the fact to which Ife is bearing testimony; but 
both allow him, in certain exceptional cases, to testify on 
information received from others, or when he is convinced 
of the fact by inference from circumstances with which it if 
connected. 

Nusub, or deseent, is included by both sects among the 
exceptional facts to which a witness is allowed to testify 
when they are generally netorious, or when he has been 
credibly informed of them by others. ‘But, according to the 
Hanifites, t ig enough if the information be received from 
two just men, or onc just man and two just women, while 
the Sheeahs require that it should have been received from 
a considerable number of persons (jumant) in suecession, 
without any suspicion of their having got up the story in 
coneci@. The LHanifites class marriage among the excep- 
tional facts together with wusub : but, according to the 
Sheeahs, 1% more properly follows the gencral rule which 
requires that the witness should have the direct. evidence 
of his own senses to the fact to which he is giving his 
testimony. They seem, however, to admit an: exeeption in 
its favour; for they reason, that as we adjudge Khoodeyah 
to have been the mother of Patina, the daughter of the 
Prophet, though we know it only by general notoricty and 
tradition, which is but continued hearsay, so also we may 
equally decide her to have been the Prophct’s wife, for which 
we have the same cvidence, though we were not present at 
the contract of marriage, nor ever heard the Prophet acknow- 
ledge it. : : 

Both sects are agreed that a witness may lawfully infer 
and testify that a thing is the property of a particular person 
when he has seen it in his possessien ; and so, according to 
the Hunifites, “when a person has secn a man and woman 
dwelling in the same house, antl Pehaving familiarly with 


* Thave not found any express statement to this effect in the Book 
of Shuhadut in the Shuraye, but it is everywhere implicd. 
10 Shuraya, p 504. 
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each other in the manner of married persons, it is lawful for 
him to testify that she is his Wife, in the same way as when 
he has seen a specific thing in the hands of another.” The 
Sheeahs do not apply this principle of inference to the case 
‘of marriage, and there is no ground for saying that according 
%o them marriage will be presumed in a case of pfoved con- 
tinual cohabitation." 

With regard to the remaining subjects treated of in this 
volume ; there is a differenco betweon the two schools as to 
the person who is entitled to*claim a right of shoofd, or 
pre-emption. According to the Ifanifites the right may be 
claimed, firstly, by a partner in the thing itself; sccondly, 
by a partner in its rights of water and way; and, thirdly, 
by 2 neighbour. According to the Shecahs, the right belongs 
only to the first of these, with some slight exception im favour of 
the second. The claim of the third they reject altogether (179). 
In gift tho principal difference between the schools {s that 
a gift of an undivided share of a thing, which is rejected by the 
Tlunifites, is quite lawful according to the Shecahs (204). In 
appropriation and alms there do not seem to ba any differences 
of importance between the two schools. And in wills the 
leading difference seems to be, that, while according to the 
Hanifites a bequest in favour of an heir is positively illegal, 
it is quite unobjectionable according to the Shecahs (244).™ 

In respect of inheritance there are many and important 
differences between the two sects, but they admit of being 
reduced to a few leading principles, which I now procced to 
notice, following the order in which the different branches 
of the subject are treated of in this volume. 

The impediments to inheritance arc four in number, 
according to the Jlanifites, viz,, slavery, homicide, difference 
of religion, and difference of dar, or country. Of these the 





* 

"This has been said, in the case of the Hunifites, on vory insyficient 
grounds, a8 appears to me for*the reasons stated in the notes to my 
Digest, pp. 421, 425, 426. 

2 The following text of the Kordn seems to support this doctrine :— 
“Jt is ordaincd you when any of you is at the point of death, if he 
leave any goods, that he bequeath a legacy to his parents and kindred 
according to what is reasonable.”—Saru’s Translation, vol. i. p. 31, 
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Sheeahs recognize the first; tho second, also, with some 
modification ; that is, they re\uire that the homicide be in- 
tentional, in other words, murder; while with the Hanifites 
it operates equally as an impediment to inheritance, though 
accidental. For difference of religion, the Sheeahs substitute 
infidelity ;*and difference of country they reject entirely. . 

Exclusion from the whole inheritance, according to the 
Hanifites, ‘‘is founded upon and regulated by two principles. 
The one is that a person who is related to the deccased through 
another has no interest in tke succession during the life of 
that other; with the exception of half-brothers and sisters 
by the mother, who are not excluded by her. The other 
principle is, that the nearer relative excludes the more 
remote.”’” The former of these principles is not expressly 
mentioned by the Skeeahs; but it is included without the 
exception in the second, which is adopted by them (270), and 
extended, so as to postpone a more remote residuary to a 
nearer sharer,—an effect which is not given to it by the 
ITanifites. 

With regard to partial exclusion or the diminution ofa share, 
there is also some difference between the sects. According to 
the Hanifites, a child or the child of a son, how low soever, 
reduces the shares of a husband, a wifc, and a mother, from 
the highest to the lowest appointed for them ; while, according 
to the Sheeahs, the reduction is effected by any child, whether 
male or female, in any stage of descent from the deceased (271). 
Further, when the deceased has left a husband or wife, and 
both parents, the share of the mother is reduced, according to 
the Hanvifites, from a third of the whole estate to a third of the 
remainder, in order that the male may have double the share 
of the female; but, according to the Sheeahs, there is no 
reduction of the mother’s third in these circumstances, though, 
when the deceased has left a husband, the share of the father 
can ogly be a sixth (883). 

he shares and the persons fdr whom they are appointed 
being expressly mentioned in the Koran, there is no difference 
in respect of them between the two schools. But they differ 





WOM. L. I, p. 58. 
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materially as to the relatives who are not sharers. These 
are divided by the Hanijfites* into residuaries and distant 
kindred. The residuaries if their own right they define as 
every male in whose line of relation to the deceased no female 
“enters ;*4 “‘and the distant kindred,” as ‘‘ all relatives who 
‘sre neither sharers nor residuaries.”’ The resifuaries not 
only take any surplus that may remain after the sharers have 
been satisfied, but also the whole estate when there is no 
‘sharer, to the entire exclusion of the distant kindred, though 
these may, in fact, be much nearer in blood to the deceased. 
This preference of the residuary is rejected with peculiar abhor- 
rence by the Sheeahs (400), who found their objection to it, 
certainly with some appearance of reason, on two passages of 
the Koran, cited below.* Instead of the triple division of the 
Hanvfites, they mix up the rights of all the relatives together, 
and then separato them into three classes, according to their 
proximity to the deccased, each of which in its order*is pre- 
ferred to that which follows; so that while there is a single 
individual, even a female, of a prior class, there is no room 
for the succession of any of the others (323). 

Within the classes operation is given to the doctrine of 
the return by the Shecahs, nearly in the same way as by the 
Hanifites: that is, if there is @ surplus over tho shares it 
reverts to the sharers, with*the exception of the husband or 
wife, and is proportionately divided among them. According 
to the Jdanifites, this surplus is always intercepted by tho 
residuary ; and it is only when there is no residuary that there 
is with them any room for the doctrine of the return. When 
the shares exceed the whole estate, the deficiency is distri- 
buted by the Ianzfitcs over all the shares, by raising the 
extractor of the case,—a process which is termed the avzl, or 
increase. This is also rejected by the Shceahs (897), who make 
the deficiency to fall exclusively upon those among them 
whose relationship to the deceased is on the father’s side (395). 

With regard to the computation of shares, there does not 


oe 





owe 


MPT Dd 72: 8 Ibid. 127. 

6 « And those who arc related by consanguinity shall be deemed the 
nearest of kin to each other preferably to strangers."—SaxE, vol i. p. 218. 
And there is a confirmation of the doctrine, vol. ii. p. 261. 
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appear to be any difference between the schools: But the 
rules given by the Moohummudan lawyers for the purpose are 
supposed to present some difficulties to beginners, and a 
few words in the way of explanation may not be improper in 
this place. The object of the rules is to find some number 
out of which the shares may be taken, or extracted, as it is' 
termed, without a fraction; but for this purpose the number 
must be divisible by the fractions which represent the shares, 
and as these are all of different denominations, it is necessary 
that they should be reduced #0 a common denominator; and 
it is convenient, though not necessary, that this should bo 
the least possible, or in other words, that the fractions should 
be expressed in their lowest terms. The rules of the Arabian 
nrithmeticians for the purpose are I believe precisely the 
same as owr own.!” But the Moohummudan lawyers, instead 
of referring to the general rules, and leaving you to work out 
the opbration, which is sometimes very tedious, by yourself, 
present you with the results in the lowest common denomi- 
nators for every possible combination of the shares, or the 
fractions by which they are represented. These denominators 
aro termed extractors, and they would be sufficient for all 
cases if there were only a single claimant for each share. 
But a share has sometimes to be divided among a number of 
claimants, and then, if the parccls allotted to each share 
cannot be divided among the parties entitled to it without a 
fraction, the extractor must be increased by multiplying it by 
the number of claimants. The resulting number, however, 
may be inconveniently large, while it is desirable to keep it as 
low as possible, but this can be done only when there is a 
common meastire of the number of parcels comprising the 
share, and the number of the persons claiming it. When 
this is the case, one of these is to be divided by the common 
mensure, and the extractor multipligd by the quotient. When 
there are several shares in the like predicament, they are to 
be treated in the same way; and* when all have been thus 
prepared the extractor is again to be multiplied by them all ; 





17 In the Khoolasut-ool-Hisab, the same rule is given for finding 
the greatest common measure as in our ordinary books of arithmetic. 
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unless the numbers are equal, when a multiplication by one 
of thom will suffice ; or the smeallor numbers are aliquot parts 
of the larger, when multiplication by tho latter will be 
sufficient; or where there is a common measure of the 
numbers and they are to be reduced to their lowest terms, 
and the extractor to be multiplied by tho quotient. The 
result of these oporations when reduced as much as possible 
by any of these methods, will still be a number so incon- 
Yeniently high as to occasion a great deal of trouble at least, 
if not difficulty, in carrying out the farther operations for 
ascertaining the actual portion of cach heir in the assots of 
the deceased’s cstate. And this trouble will be vastly 
increased if one of the heirs should «dic before the partition 
of the estate, and a further multiplication of the extractor 
may be required by the number of persons who may be 
entitled to his share. 

Hero an important question arises, Is all this multiplica- 
tion and complication necessary ? or might not the partition 
be made among the heirs with equal accuracy and moro 
facility by always dealing with the extractors in their original 
state? I confess I think it might. Thus, to take the 
case (p. 277) of a wife, both parents and clildron. There 
the sharo of the wife is onc-cighth, of cach parent one-sixth, 
and of the children the remainder, and the case presenting the 
combination of an eighth with a sixth, the oxtractor is twenty- 
four. The wife will have accordingly three parcels, the 
parents four cach, and the children the remaining thirtcen. 
But now suppose that instead of one wile there are four, and 
the three parccls must be divided among them equally. This 
cannot be donc without raising the extractor, and, being 
multiplied by four, it will be increased to ninety-six. Each 
wife will have now three ninety-sixths, cach parent sixtcon 
ninety-sixths, and the children the remaining fifty-two nincty- 
gixths. But it would have been just as easy to say that cach 
wife shall have a fourth part of three parcels, and the parents 
their fourth each, and the children their thirteen purts as 
before; or, better still, to state the actual sum in moncy to 
which each heir would be entitled in these proportions, as, 
for instance, if the whole assets were 2401., the share of each 
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wife would be 7/. 10s., of cach parent, +40/., and of the 
children 1301. * 

The volume which is here presented to the English, 
reader is intended to exhibit the doctrines of the Shwak, 
sect on the most important of the subjects to which the 
Moohummudan law is applicd by British Courts of Justice 
in India. With the cxception of the last Book, it is com; 
posed entirely of translations from the Shuraya-ool-Islam, 
aw work of the highest authobity, which has entered largely 
into the Digest of Sheeah Law, compiled under the super- 
intendence of Sir William Jones. The translations have been 
made from the edition which was published at Calcutta by the 
Asiatic Socicty, at the suggestion and with the aid of the 
Nuwab S¢yud Mohummed Hossein Khan Behader Tuhawur 
Jung. Each subject is given withcut any abbreviation from 
the original, cxcept in the few instances mentioned in the 
foot-notes. The last Book, which is an additional treatise 
on the Law of Inheritance, is from a manuscript which has 
come 10 my possession, as one of the exceutors of the will of 
the late Licutenant-Colonel John Baillic, the translator of the 
first and only volume that was ever published of the Digest 
before mentioned. It is very carefully copied in the hand- 
writing of the translator, and has all the appearance of being 
a further portion of the same work, and of having been finally 
corrected by himself for the Press. Moreover, at page 469 
of the printed volume there occurs the following note on the 
word Patronage or WWula: “See a full explanation of the 
term, and 2 description of the various rights of wula, in 
the ‘Book of Inheritance,’ Vol. IV.” Corresponding with 
this there is such a full explanation of the terms, and 
such a description of the right of awula as there alluded 
to in the manuscript in question. From these and other 
circumstances, I was led to infer that it was a translation 
of the ‘“‘ Book of Inheritance,” cortained in Sir William 
Jones’s Digest. The original of the Digest I had seen, 
many years ago, at Calcutta, when it was in the custody 
of the Court of Sudder Dewanny Adawlut; and, by the 
kindness of Mr. Justice Macpherson, a Judge of the High 
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Court, to which it has now been transferred, I have obtained 
copies of the beginnings and endings of the different sections 
of which the ‘*‘ Book of Inheritance’ is composed. A com- 
parison of these with the manuscript has removed any doubts 
which might have remained on my mind as to its being o 
trartslation of the ‘‘ Book of Inheritance”? in the original 
Digest. Mr. Macpherson has also ascertained for me that 
the book is composed of extracts from a commentary on the 
Mufatech, a work called the Kafee, and the Shuraya-ool- 
Islam. Having implicit relianege on the scholarship and 
accuracy of the translator, who, moreover, had the assistance 
of a staff of native assistants, paid by the Government, I 
have no hesitation in publishing the work in the form of an 
additional Book on Inheritance ; with the omission, however, 
of the parts taken from the Shuraya, which are included in 
the seventh book of this volume. I have printed it from the 
translator's manuscript, without any alteration, excepten the 
correction of a few clerical errors, and with no other addition 
than two or threc notes, marked with the word Ed. to dis- 
tinguish them from notes by the translator. 

It will be observed that the note already quoted from tho 
first volume of the Digest of Sheecah Law refers to a fourth 
volumo of the work ; and there are other notes which allude to 
intermediate volumes, as if the whole work bad been com- 
pleted, and were ready for publication. It was not till more 
than twenty ycars after the death of the translator that anv 
of his papers came into my possession, and the only parts of 
the work that were then found among them, in any way 
connected with the matters contained in this volume, were 
chapter on connubial rights, comprising dower, partition, 
rebellion, and discord, and three books on pre-emption, gifts, 
and wills. The book on gifts is composed chiefly of extracts 
from the Tuhreer; but, the others being taken from the 
Shuraya, I have freely availed mysclf of them in making my 
own translations, though adhering generally to my own lan- 
guage, as more conformable to the rest of the volume. 

I have only now to notice the abbreviations which occur 
in the foot-notes. Jm. 0. is for the first volume of the 
Imamecah, or Sheeah digest, already mentioned ; P.P. M. L. 
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fur the Principles and Precedents of Moohummudan Law, by 
the late Sir W. Macnaghten, Bart.; D. for the Digest of 
Moohummudan Law, on the subjecta to which it is usually 
upplicd by courts of justice in India; and M. D. 8S. and, 
M. L. I. for treatises on the Moohummudan Law of Sale gnd 
Inheritanée; the three last being by the author of the presen 
volume. 


A DIGEST 


OF 


MOOHUMMUDAN LAW. 


PART SECOND. 


BOOK I. 
OF NIKAU, OR MARRIAGE. 


THERE ARE TIREE KINDS OF MARRIAGE; PERMANENT, 
TEMPORARY, AND SERVILE. 


CHAPTER I. 


OF PERMANENT MARRIAGE. 


F | 


Srotion First.* 
Form and Laws of the Contract. 


MarricE, like other contracts, requires declaration and Marriage 
e ‘ . 1s CONSLI- 
acceptance for its constitution ; and both must be expressed tuted by 


in such a manner as to demonstrate intention, without any sarah 
pages and accept- 
sort of ambiguity. ao 


-~e The words appropriate to the declaration are cuwiwujtolh u Words ap- 


. : . ops ‘“ . a} propriate 
and ankuhtoku, both signifying “I have married thee. a Per ee 


tion; 


~ ~ ~ Re ene ee 





 ceeeeeseneneelieeentame te one ae 


1 Niukdh al Daim. 

2 A short preliminary section on the prayers and ceremonies to 
be observed by a man before entering into a contract of marriage, and 
also before proceeding to consummation, has been omitted, as belong- 
ing to the spiritual rather than to the temporal table of the law. 

8 More literally, the former, “ I have joined thee,” and the latter, 
“T have united thee in wedlock.” The terminating syllable ku 
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to accept- 
ance. 


Both must 


be express- 


ed in the 
preterite 
tense. 


Use of the 
word 
mootd, 
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With regard to the word muttudtoku, which signifies, “ I 
have bestowed on thee,” or “ given thee the enjoyment,” 
there is some doubt of its aoe legally sufficient ; but the 
opinion which is in favour of its legality has been gene- 
rally preferred. Acceptance is expressed by saying, “I 
have® acecpted the tuzweej,”* or “I have accepted the, 
nihih,’ > or by any other words of the like import, or it 
muy be shortened by simply saying, “‘ I have accepted.” 

It is necessary that the declaration and acceptafce 
should both be expressed in words of the past tense. If 
the imperative is employed, as by the man’s saying, 
‘Marry me to her,” and the other party to the contract 
should answer, “I havo married thee,’ it is maintained 
by some of our doctors that the marriage is valid; and 
this. opinion is approved. Even if the future were 
employed, as by the man’s suying to the woman, ‘J 
will take thee to wile,’ and she should answer, “J 
have marricd thee,” the marriage would be lawful.’ But 
in this case it bas been said that the man should reply, 
*“T have acecpted.” 

With regard to the word mooté,* or enjoyment, it is 
related in a tradition ly Aban ben Toghtib, that if thou 
shouldst say to a woman, “I take a to wile by way of 
mooldé,” and she should aitswer, “ Yes,” she would be thy 
wife ; or if the guardian of a woman, or the woman herself, 
should say, “ I have conferred on thee the enjoyment for 
so much,’ without specifying any particular time, perma- 


~ —— — — — —— ene 


(dhee) in both words is the masculine pronominal affix, and both are 
supposed to be addressed to the intending husband by the father or 
guardian of the proposcd wife, or other person authorized to act 
for her 

* Infinitive of zewewujto. 

> Original infinitive of unkuhio, * 

© JZusun, literally good, and, technically, a tradition of the second 
order of authenticity, or classed moxt to suhech — Jn. D., p. 104. 

7 The two last cases appear to be rather inconsistent with the word 
necessary (laboodda), in the first senténce ; but it will be observed 
that in both the preterite occurs in one member of the scntence.— 
See D., p. 14. 

8 Infinitive of muttudto. 
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nent marriage would be contracted. And this is evidence 
that permanént marriage may be constituted by the word 
tumuttood.” : 

It is not required that the acceptanco should agree Verbalcor- 
verbally with tho declaration. Nay, the contract would be Tshont 
quite valid though the declaration should be by ono of the tween the 
words before mentioned, and the acceptance by the other ; apes 
as, for example, by the guardian’s saying zuereujtoku, and ance, not 
th husband’s answering, “I have accepted the nikah,” or eee 
by the former’s saying ankuhtohu,eand the latter’s answer- 
ing, ‘‘T have accepted the tuzwee),” when, in either case, 
the marriage would be valid. If one person should say to 
another, ‘‘ Hast thou married thy daughter to such an 
one?” and the person addressed should answer, ‘‘ Yes,” 
whereupon the husband should reply, ‘I have accepied,” 
there would be a valid marriage; for ‘‘ yes” involves a 
repetition of the question, though it is not repeated verballf. 

Upon this point, however, tlicre is some room for doubt or 
hesitation. 

Neither is it required that the declaration should pre- Na 
ecde the acceptance, for if one should say tizuewupto, ration 
and the guardian should answer cuwwujtoh uv,” the contract pag 
would be valid. acceptance. 

Any deviation from the two words before mentioned No devia- 
is unlawful,” though it were only by translating them into oe 
some language diffcreut from the Arabic, except in a case priate 
of positive inability to make use of that language. If Ss a 
cither of the parties is unable to use it, cach of them may 
employ his own language. And if both or one of them 
be dumb, the person labouring under the defect of speech 
may indicate his or her conscnt by signs. 


Marriage can in no case be contracted by the words Words by 
ent ye, eee ee een EN, thee > ee ” _. _. whichmar- 
* A derivative from mootd. According to the L/anifites, maninge 
cannot be contracted by this word er any of its derivatives —JD., p. 15. 
© Both the words are derfatives from the same root; but the 
first seems more appropriate to the acceptance, and the second to 
the declaration. 
4 There isa remarkable difference in this respect ‘between the 
two sects.—D., p. 1d. 
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riageisnot beya (sale), heba (gift), tumleck (transfer), or yaruh, 
contracted. (lease). 12 


The laws of the contract are comprehended in the 
following cases :— 


aca First. In marriage no regard whatever is to be, paid 
roar a to the words of a boy, whether in expressing declaration . 


words ofa or acceptance ; nor to those of an insane person. With 
ineane pere regard tracted 1 drunk as to be 
insane per- regard to marriage contracted by one so drun 


son. imeiapablo of discernment, there is some difference ‘of 
opinion ; but according to that which is most agrecable 
to traditional authority, it is not valid, even though sub- 
sequently confirmed by the person when sober.“ There 
is one tradition, however, according to which, if a woman 
in a state of intoxication should contract herself in 
marriage, and afterwards, on becoming sober, should 
declare her consent to the contract, or if, being enjoyed 
While intoxicated, she should subsequently, on becoming 
sober, acknowledge the man to be her husband, there 
would, in either case, be a concluded marriage. 


peat Second, A guardian is not required to the marriage 
ian no ; 
re wired to Of & rusheedah,” or disercet female; nor is the presenco 


discreet of witnesses necessary , in any mattcr regarding marriage.’ 
fernnis, nor 
witnesses And though a marriage were contracted by the spouses 


toany themselves or their massa in private, it would still be 
marriage, 


* All these words, except the Inst, are sufficient according to the 
other sect. —D., p. 15. 

" Subee, that is, one under puberty. According to the other 
sect, marriage contracted by a boy of understanding is valid, though 
inoperative without the consent of his guardian.—(D., p. 5.) But, 
according to the Sheeahs, “ all acts which may be performed before 
maturity and discretion are considered to be null and void."—(/m. 
D., p. 808.) 

4 Extreme intoxication, so a3 to remove the power of discern- 
ment,” is a ground of nullity in sale—ZJm. D., p. 11. 

'S From rooshd. ‘“ Maturity is rot sufficient without diserction 
to remove the inhibition imposed on infants by law.”—Jm. D.,p. 310. 
“ Discretion signifies the just and propor management of one’s pro- 
perty.”—Lbid. 

'6 It is essential to a valid marriage, according to the other sect. 
—D., p. 5. 
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lawful. Nor would even a positive injunction to secresy 
invalidate it. 

Third. When & person, after making a declaration, has Declara- 
become insane or fainted away, the effect of the declaration called Wy 
is annulled; and if it were subsequently accepted, the the de- 
acceptance would be of no avail. The result would be So" 


becoming 
the same if the acceptance were first expressed, and a imate 
failure of understanding then taking place on the part ae 
of’ the acceptor, the guardian, or party on the other side, 
should subsequently interpose hi§ declaration, for in that 
case the declaration would be equally unavailing, as in a 
case of sale. 


Fourth. An option” may be stipulated for with regard An sag 
p 
to the dower especially, that is, it cannot be extended to ae 


the marriage itself; and an option so restricted is quite to dower. 
valid, without in anywise vitiating the contract. 

Fifth. When a man has declared himself to be the Effect of 
husband of a woman, and she has assented to the truth of jolene 
the statement, or a woman has declared herself to be the in consti- 
wife of a man, and he has acquiesced in the assertion, they rida 
are to be adjudged as ostensibly married, and as having 
mutual rights of inheritance. If ope of them should make 
such a declaration, judgment for all the effects of the con- 
tract is to be given against him or her only, to the exclu- 
sion of the other. 

Sixth. It is required as a condition in marriage that In a con- 
the wife be distinguished from all others by distinctly pias 


mariage 


pointing her out, or by name and description.” So that the wife 


: : st b 
if a person should marry a man to one of his daughters, qauneny 


without anything else to indicate her, the marriage would indicated. 
be void. 


Seventh. If a man should claim a woman as his ley area 
of proof in 


Se a ri gt a sr ier op PS ka eee eit Bae dao ed 


° 

17 An option is a power of cancellation, which may be reserved 
to either party in a contract of sale by express stipulation.—See 
im. D., p. 39, and M,Z. S., p. 68. 

8 See post, p. 77. 

8 This cannot be less necessary with respect to the husband, 
though the wife only is mentioned, as she is scldom present at the 
time of contract. 
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contend- and her sister should, on the other hand, claim him as | 
bya. ree her husband, and both the parties offer proof in support 


toawo- of their respective claims,” then if the man had consum- 
wife, and mated with the female claimant, the preference is to be 


by her sis- given to her proof, for her claim is manifestly corroberatgd 


as herhus- by his own act. And, in like manner, her proof should be* 

Hands preferred if prior in date to that tendered by the man. 
But in the absence of both these circumstances in favour 
of her proof, preference is to be given to that of the 
husband.” : 


pon Eighth. When a slave who has married a bondwoman 


toa bond. has purchased his wife, with his master’s permission, and 


worm , on his account, the marriayve remains as before, being quite 
annulled 


by her be- unaffected by the purchase. Whereas, if the purchase 
Sle were’on his own account, or if he subsequently acquires 
"by any other means the right to his wife, and we can 
properly call him her proprietor, tho marriage is dissolved ; 
but if we cannot make this supposition (he being a slave) 
the marriage remains good as before. If the slave is 
partially emancipated, and then purchases his wife, the 
marriage between them is in like manner dissolved, 
whether the purchase vere made with his own money, or 

with moucy the joint property of himself and his master. 


SECTION SECOND. 


Persons who have Power to enter into the 


oO 


Contract.” 


Whohave No person has any authority to contract another in 
powers to = ; ; oe eas 
contract Marriage except a father, a paternal grandfuther in any 


others. =e “s S Se 

*° The two claims cannot be true, as a man cannot lawfully be 
the husband of two sisters at the same time.—Sce poat, p. 28. 

4 On the subject of preference of proof, see Diyest, B. xii. 
cap. Vi. 

 Auwleeah, plural of wudee, the word translated guardian a little 
above (p. 4), but here taken in a more comprehensive sense, as 
including all persons possessed of authority. Accordingly, though 
the section relates chiefly to guardians, cases relating to the 
marriage of slaves and the appointment of agents will be found 
under it. 
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degree of ascent, a master, an executor, or a judge. 
According to one tradition, it is a necessary condition of 
the grandfather’s authority that the father should bo alive. 
But the tradition is not free from doubt as being weakly 
anthgnticated, and it would seem that the father’s existence 
is not necessary to the exercise of the grandfather's 
authority. 

, The authority of a father and a paternal grandfather 
over a a young girl® is clearly established, even though she 


The father 
and grand- 
father have 


should have lost her virginity ; aifd, according to the more authority 


approved of two traditions, she has no option after attaining 
to puberty. In like manner, if a father and grandfather 
should contract a boy® in marriage, the contract would be 
binding on him, and he would have no option after attain- 
ing to puberty and discretion,*' according to the -most 
prevalent doctrine. But whether they have the same 
power over a virgin who is discrect, is a question on whith 
there are several traditions. According to the most 
ecnerally approved of these, their authority is at an end, 
and she is quite competent to contract herself, either hy 
& permanent or a temporary marriage; and if either of 
them should take upon himself taenter into the contract 
for her, it would not be effectual without her assent. Some 
of our masters, however, allow ler to contract a permanent 
but not a temporary marriage; and others the reverse ; 
while some again deny her any power as to cither; and 
there is still another tradition that points to a partnership 
in the authority, so that it would not be lawful for the 
guardians to act separately from her in the coutract. Dut 
if her guardians should refuse to marry her to an cqual, 
when desired by ler to do so, there is no doubt that she 
may contract herself, even against the will of both. And 
they have no power whatever over ® woman who is a 
thuyyibah,” that is, not a virgin, and has attained to puberty 
and discretion, nor over ale ¢ ailult male. Their power, how- 


— A ee ae re nee 


73 Sugheerah (fem ) and suyheer (nase. }, literally, “ little one.” The 
words always mean persons under puberty. 

4 Rooshd, see ante, p. 4, note.” 

* Usually pronounced Siyyebah in India. 








to contract 
a young 
child, 
whether 
male or 
female; 


but not an 
ult, 
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unless the ever, is fully established with respect to both of those 

fsone, Persons if insane, and neither of them has any option 
after restoration to reason. 

A master A master may contract his female slave in marriage, 

trat his Whether she be young or full-grown,” sane or insane, and 

blave. she has no option in the matter. The rule is the same 
also in the case of a male slave. 

Authority The judge has no power in marriage over any one who 

Pee Judge is not adult, nor over an adult who has discretion. But 

stricted; his authority is fully established with respect to a person 
who has attained to puberty without discretion, or one on 


whom insanity has suporvened, when marriage is for his 


benefit. 

of an ex- An executor has no authority in marriage, according to 

cculor. the most approved tradition, even if it were expressly given 
to lim by his testator, But an executor may contract a 
person who though arrived at puberty is deficient in under- 
standing, when there is any necessity for contracting him 
in marriage. 

sae A person who has been inhibited for prodigality cannot 


for prodi- luwfully marry, except in an extreme casc; and if he 


ata Aa should do so the marriage would be invalid. But if 


tract hm- desperately bent on marriage, the judge may lawfully 


self. . psig ct ‘ ; ae 
without  8rant him permission to marry, either specifying a par- 
permission ticular woman, or leaving the permission general: and if 
| ae he should be impatient, and contract himself before obtain- 
Pye) ° 


Paar ing the permission, being in the condition before men- 
tions, tioned, the marriage would be valid; but if the dower be 
more than what is proper for a person of the same con- 
dition as the woman, it is void as to the excess. 
‘ contrat When a stranger has taken upon him to contract a 
into with. Person in marriage, the contract is in suspense for the 
eid permission of the party to whom the right of contract 
suspense belongs. Some, however, have said that the contract is 
iad ; Void; but the first opinion is more agreeable to traditional 
’ authority. 


a ee 
Saasimnemme ened 


*° Aubeer (masc.) and kubeerah (fem ), always used in opposition 
to sugheer and sugheerah. 
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Matters connected with the Preceding. 


First. When an adult and discreet female has given Agent of 

a general appointment to an agent to contract her in (vo 
marriage, he cannot marry her to himself without her tract her to 

special permission. And though she should appoint an Se 

agent expressly to marry her to himself, it has been said, special av- 

on the authority of one report, that such an appointment "HY: 

would not be valid. The more approved doctrine, however, 

is In favour of its legality. And if a woman’s grandfather 

should marry her to the son of arfotler son ina her own 

father, the marriage would bo lawful. 

Second. Whether a woman who is contracted in mar- Woman 
riage by her guardian for less than her proper dower can a 
object to the contract is a question on which there is some than her 
difference of opinion, but, according to the most authent 2 odor may 
doctrine, she has the power to do so. object. 

Third. Full regard is to be had in tho contract f Discreet 
marriage to the words of a female who is of mature age Saree 
and disereet, so that she is quite competent to contract to con- 
herself, or to be the agent of another in giving expression 8 
either to the declaration or the avecptance. 

Fourth. The contract of muUTiage may, according bos Oat 
the most approved doctrine, remain in suspense, as already riage may 
mentioned, for the sanction of the person having authority ae 
in the matter; and if a young girl is contracted in marriage till duly 
by any other person than her father, or paternal grand- confirmed. 
father, whether the person be nearly or remotely related to 
her, the contract cannot pass or be operative unless sub- 
sequently allowed or approved by herself, even though the 
person were her brother or paternal uncle. In the case of Assent of 
a, virgin this permission or assent may be inferred from db . 
her silence when the mattér is propounded to her; but a inforred 
woman who is not a virgin must be put to the trouble of aad 
giving expression by actual speech to her permission or 
assent. If the person canitacted be a female slave, the 
contract ig in suspense until legalized by her master; and 
if not a slave, but under puberty, and her father or grand- 
father allows the contract entered into by her, the marriage 


is valid. 
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An infidel Fifth. When the guardian is an infidel® he has no 
cera au- authority over his ward, and if the father be an infidel the 
thority. authority is established in the grandfather alone. So also 
when the father is insane or falls into a state of temporery 
stupor. But on the removal of the impedimert his 
authority revives. If the father should select one husband; 
and the paternal grandfather another, the husband whose 
contract was first in date is to be preferred, and the contyact 
of the other is void. But if both contracts should take 
place simultaneously, the contract of the grandfather is 
established in proference to that of the father. 
eae Sirth. When the guardian of a female has married 
what cases her to a person who is insane or an eunuch the marriage 
allowed. ig yalid, but she has an option on attaining to puberty. 
Su wlso when the guardian of a boy has married him to a 
female, having one of the defects which are a sufficient 
ciuse for the cancellation of marriage, he has in like 
muanncr an option on attaining to puberty. But if the 
guardian of a girl should marry her to a slave, she would 
have no option on arriving at puberty. And the law is the 
same with regard to » boy married in the like circumstances, 
though some have denjed its application in his case. 
Marriage Seventh. The marriage of a female slave is not lawful 
of a slave : co gre 
without except with the permission of her owner, though the owner 
ete da be a woman, and whether the marriage be permanent or 
master not temporary. Some, however, haye maintained that the slave 
fawful. = may marry herself by a temporary contract when the owner 
is @ woman. But the first opinion is more agreeable to the 
general principles of law. 
Caseoftwo = righth. When the fathers of two young children have 
infants ‘ : ‘ 
married contracted them tu cach other in marriage, the contract is 
apa binding on them both; and if one of them should happen 
them dying t0 dic, the other would be entiéléd to share in the deceased's 
before pu- ai icnitincs, If any other than the fuathers*® of the 


bert 
as children should contract theme in marriage, and one of 





” Hajfir. The term is applicd to all who are not of the Mussul- 
man religion. 
* « Or grandfathers ” would seem to be implied. See ante, p. 9. 
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them should happen to die before arriving at puberty, tho 
contract would be void, and both dower and the right of 
inheritance would fail. If, again, one of them should 
attgin to puberty and be willing to abide by the contract, 
it would be binding on the side of that person; and if he 
or she should subsequently die, tho share of the other in 
the deccased’s estate must be reserved. If such other on 
attaining to puberty should allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and ¢dmitted to the reserved 
portion if the oath be taken; while if the person who has 
not allowed the contract should happen to die, the contract 
would be void, and the party would have no right to share 
in the estate of the deceased. 

Ninth. When the owner of « slave has given him eae 
permission to marry, the contract entered into by him is fully con- 
valid ; but if the permission be given in general terms, if ea 
is restricted in respect of claim to the proper dower of tho riage with 
woman who is the subject of the contract. The excess ae 
over the proper dower is nevertheless obligatory on the mission. 
slave himself, and he may be sold for it, if he should ever 
obtain his liberty. To the eatent of the proper dower, the 
owner is liable; and though it has been said that the 
proper dower attaches only to the gains or acquisitions of 
tho slave, the first opinion is more conformable to tradi- 
tional authority. The same doctrine is true with regard to 
the maintenance of the slave’s wife, for which lis master 
is also liable. Sieh ie 

Tenth. A partially emanciputed sluve cannot be com- tially ire 
pelled by his owner to enter into marriage. eh 

Eleventh. When the owner of a female slave is him- power to 
self subject to the authority of another, the right to give rea 
her in marriave belongs to,his superior; and when the slave when 
superior has given her in marriage, the contract is binding ™#*t Js 


’ : under au- 
and cannot be cancelled bysthe owner, ufter the removal of thority be- 
the authority to which he was subject. lonysto his 


: : . Superior. 
It is becoming and proper for a woman before entering A woman 


into marriage to ask the permission of her father, whether cee 


she be a virgin or not, and, when she has neither father nor agent to 


contract 
her in 
Malniage, 


A mother 
has no 
power to 
contract 
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grandfather, to appoint her brother to act as her agent Jn 
such matters, giving her confidence to the eldest when she 
has more than one brother. If each of an elder and 
younger brother should select a husband for her, she 
should adopt the choice of the elder; but if both were 
appointed her agents to contract her in marriage, and they 
should contract her to two different husbands, the contract 
first entered into would take effect. Yet if the second 
marriage be consummated, and she becomes pregnant in 
consequence, the patertity of the child is to be ascribed to 
the man whose marriage has thus been consummated, and‘ 
he is liable for her dower, though the woman herself must 
return to the husband with whom the first contract was 
made. If, again, the contracts were entered into simul- 
taneously, some of our doctors have maintained that a 
preference should be given to the contract of the eldcr 


wrother ; but there seems no sufficient ground for this 


opinion. While, if she had never given authority to either 
of them, she may approve whichever of the contracts she 
pleases, though it is considered better that she should give 
the preference to that entered into for her by the elder 
brother. If, however, before expressly allowing either of 
the contracts, she consummated with one of the husbands, 
the contract with him is binding on her. 

A mother has no power in marriage over her child. 
Nevertheless, if she should enter into such a contract for 
her son, and he is content to abide by it, the contract is 


herchildia }inding upon him; but if he is averse, she is responsible 


marriage. 


The word 
of a wife, 
when pro- 
ferred to 
her hus- 


for the dower. On this point, however, there is some room 
for doubt, and the question of her lability is sometimes 
held to depend on her having sought for an appointment 
of agercy from her son. 

When a stranger has contracted a woman in marriage, 
and the husband says to her, “He contracted thee with- 
out thy consent,” her word*and oath are to be preferred, 


band’s ina because she is secking to maintain the contract. 


dispute as to her consent 
to a contract. 
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Section Turrp. 
The Causes of Prohibition in Marriage. 
These are six in number. 
First Cause oF PRrouIBITION. 
Nusub or Consanguinity. 


By nusub seven different classes of women aro pro- Women 
hibited to a man. The first class ‘comprises his mother, Saale 
‘and grandmothers how high socver, and whether paternal by reason 
or maternal. The second class comprises his daughters ° aie 
and their daughters how low soever, and also the daughters guinity. 
of his sons to the lowest deerce of descent. The third 
class comprises his sisters, whether by the same father and 
mother, or by the same father only, or the same mothor 
only. The fourth class comprises the daughters of theso® 
and the daughters of their children. The fifth class com- 
prises a man’s paternal aunts, whether the sisters of his 
father by both his parents, or by the same father only, or 
the same mother only; and in like manner the sisters of 
his grandfathers how high soever. The sixth class com- 
prises his maternal aunts, whether sisters of his mother 
by both her parents, or only by the same father or the 
same mother; and, in like manner, the maternal aunts of 
his father and mother how remote soevcr in ascent. And 
the seventh class comprehends the daughters of a man’s 
brother, whether he be a brother by both parents, or only 
by the same father, or by the same mother, and whether 
the daughter be the immediate child of his brother, or the 
daughter of his daughter or of his son, and their daughters 
how low soever.” 

Among men the like classes are equally prohibited to a Like clas- 
woman. So that her father, how high soever, her brother ee 


and his son, her sister’s son, her paternal uncle, how high toa 
woman. 


” The daughters of sisters are omitted, but it would secm from 
the next sentence, where a sister's son is among the like classes pro- 
hibited to a woman, that this is a mere inadvertence. 
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soever, and her maternal uncle in like manner, are all 


unlawful to her. 3 
Nusubes  Nusub, or consanguihity, is established by a valid 
ty i marriage,” or the semblance of it; and it is not established 
riage,or by zina or illicit intercourse. Hence, if a man should 
the sem- : ; : ® 
blance of have such intercourse with a woman, and a eclild be génec- 
a rated of lis seed, it is not related to him in law. Still, 

"according to the most approved doctrine, the child is pro- 
hibited both to him and the woman, because it is in reflity 
the product of his seal, and is, accordingly, termed his 
child in common parlance. 

Case of a ff a man has repudiated his wife, and she is subsc- 
child borne ‘ : 
by arepu- quently enjoyed by another under a semblance of right, 
ete wo- becomes pregnant, and is delivered of a child at less than 
another 81X months from the time of the seeond intercourse, and 
than the at full six months from her last connection with the repu- 
repudiator _, Sapo ‘ ; 
undera cliator, the child is to be ascribed to the latter; but if, 
ce when there is less than six months from the intercourse 
with the second husband, there is more than the longest 
period of gestation from the last intercourse with the repu- 
diator, the child is not to be aseribed to cither; and if 
there is a possibility of the clild’s being the fruit of cither 
interconrse the case isto be resolved by casting lots, sub- 
ject, however, to some doutht whether it be not more agree- 
able to the general principles of law to affiliate the child to 
the second of the two parties.  Tlowever the azsub or 
consanguinity may be determined, the law of the milk, or 
the rules by which the prohibition of fosterage is regulated, 
will follow it. 
Nusub of When a man denies the child of his wife, and takes the 
oe By de lidn or imprecation, its nusub is cut off from the master of 
from tho the bed, or husband of its mother, and the milk in this 
eine case, as well as in the former,,follows the nusub. But if 
he should afterwards acknowledge the child its nusub is 
restored, though he can have no title to share in the child's 


inheritance. 


nn ree 





% Of any of the kinds before mentioned. 
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Seconp CAusE oF PROHIBITION. 
Fosterage. 


‘This cause requires the consideration of its conditions Condition 
and cffocts. 
° The first condition is that tho milk must procecd from 1.The milk 
marriage,” for it does not occasion prohibition when it hag By! Pre- 
its cource in cia or illicit intercourse.” With regard to marriage. 
a semblable marriage there is somg difference of opinion ; 
but it is most agreeable to the gencral principles of law to 
place marriages of that kind on the same footing as valid 
marriages. Ifa man should repudiate his wife when in 
milk, and she should then suckle a child, illegality would 
be incurred, in the same way as if he were still her 
hushand. And the result would be the same though she 
should be married to and become pregnant by a second 
husband. But if the milk be oneo cut off or cease, and 
then return at a timo when it may possibly belong to 
the second husband, it will be ascribed to him rather than 
to the first. And if it continue without intermission up 
to the birth of a child by the second husband, the milk 
before delivery should be aseribedao the first husband, 
and that after delivery to the seeond. 

The second condition has reference to the quantity of 2. The in- 
the milk that is required to occasion prohibition ; and it ae ae 
must be such as gives increase to the flesh and strength to onthe same 
the bones.” No effect, therefore, is allowed to anything less ee neon 
than ten acts of suckling, except according to one report beroftimes 
which is not well authenticated. Whether even ten be yvoy. 
sufficient to vccasion prohibition is a question on which 
there are two distinct traditions, but, according to that 
which is most valid or best supported, ten are not sufficient. 

There is no doubt, however, that when the acts of suckling 





ee pe ~ ee ee ee 


« 
“2 In its most comprehensivé sense. 
% This is contrary to the Huanifite doctrine. 4)., p. 195. 
3 Whatever be the quantity, it occasions prohibition accord- 
ing to the other sect, provided that it reaches the child's stomach. 
J)., p. 193. 


3. All the 
acts of 
suckling 
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amount to fifteen, or are continued for u day and a night, 
illegality is induced. But they are restricted by three con- 
ditions. Each act must be complete in itself. They must 
all be consecutive, and direct from the breast. In deter- 
mining the quantity of each, regard must be had to what 
is customary. When it is said that the acts of suckling 
must be consecutive, what is meant is that only one 
woman should be engaged in making up the requisite 
number ; for if some of the acts are by one woman, find 
another woman thon intervenes before the completion of 
the fifteen, all the first go for nothing, or if several women 
are engaged in nursing the child, prohibition is not in- 
curred till one of them has completed the full number of 
fifteen in succession. So that the master of the milk, 
when there has becn a change of nurses, docs not become 
the foster-father, nor his father the foster-grandfather, nor 
the nurse herself the foster-mother of the child. Accord- 
ing to the prevalent opinion, it is necessary that the child 
should be nursed direct from the breast.* If, then, the 
milk is poured into the child’s throat, or made to reach 
its stomach by means of a clyster, or the like, the prohi- 
bition of fosterage is not incurred. So, also, if it were 
made into cheese, and the cheese wero eaten, there would 
be no prohibition. It is farther necessary that the milk 
should be in its natural state; for if another liquid is 
put into the child’s mouth just before it is suckled, and 
the milk is thus so much diluted as to be no longer 
deserving of the name, there is no prohibition. And if 
the child is allowed to suck the breast of a corpse, or is 
partially suckled by a woman while alive, and does not 
complete the full number till she is dead, prohibition is 
not incurred ; for, by death she has passed from the region 
or cognisance of the laws, and. becomes, in that respect, 
like one of the lower animals. On this point, however, 
there is some difference of ojfinion. 

The third condition is that the suckling of the infant 
should take place within two years from its birth, by reason 


% This is not required by the Hanifites. JD., p. 196. 


-~ 
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of what has been said by him on whom and his descendants must be 
be blessing.® ‘There is no fosterage after weaning.” sera i 
According to the most valid opinion, this has no reference ne child’s 
to the child of the nurse, so that if her own child be past 

the age of ten years, and she then suckles an infant who is 

ynder that age, prohibition is incurred. But if a child is 
suckled the full number of times except one, and then 
completes its two years, after which it is again suckled to 

make up the full number, there is no prohibition. So, 

also, there is no prohibition if the two years should expire 
‘without any attempt to complete the number by adding the 

last. But the prohibition is incurred whenever the full 
number is completed within the two years. 

The fourth condition is that the milk should arise from 4.Themilk 

intercourse with one male; and if a woman should suckle ™" °¢ 
a hundred children on milk caused by the same man, they 
would all be unlawful to her. So, also, if one man were 
to marry ten women, and each of them should give suck to 
one or more children, none of them could lawfully inter- 
marry with any of the others of them. But if one woman 
should suckle two children on milk caused by different 
men, the children would not bo unlawful to each other. 
There is a tradition the other way ffpon this point, but it 
is now rejected as unauthentic.» There is no doubt, how- 
ever, that the woman’s own children by nasub, or natural 
descent, are unlawful to any who may have been nursed 
by her. 

In conclusion on this head, the woman selected for a Qualities 
nurso should be a person of understanding and of tho oa 
Mussulman faith, chaste and pure; and an infidel should 
by no mezns be takon for such a purpose, except in a case 
of great necessity, when a zimmecah, or infidel subject may 
be employed. But she should be restrained from drinking 
wine and eating pork; and it is accounted abominable to 
deliver the child to her to be nursed at her own home. The 
abomination is aggravated when the woman employed to 
nurse a child is a Mujooseeah, or fire-worshipper ; and it is 


% The Prophet. 
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also abominable to employ a woman for that purpose whose 
child has been the fruit of zina, or unlawful intercourse. ‘ 
Effectsof As regards the effects of fosterage, several cases present 
fosterage. . : 
themselves for consideration. 
fe suck- First, When a prohibiting fosterage has takon place, 
comes the the prohibition spreads from tho nurse and her husband to 
child of the child whom she has suckled, and from it back to them 
its foster- . 
parents; both; so that the nurso becomes its mother, the nurse’s 
husband its father, their parents its grandparents, their 
children its brothers and sisters, and their brothers and 
sisters its paternal and maternal uncles and aunts. 
andis prox Second. Every one in the relation of child to tho 
hibited to ; . 
every child hushand, either by natural descont or by fosterage, is pro- 
of theirs. hibited to the foster-child; and so, also, every one in the 
relation of child to the foster-mother by natural descent, 
how low soever, is prohibited to the foster-child, but thoso 
"9 related to the foster-mother only by fosterage are not 
prohibited to it. 
The natu- Third. The natural father of a child that has been 
sae suckled cannot intermarry with any of the children by 
ewe is natural descent or by fosterage of its foster-father, nor with 
bests aca any of the children by natural descent of his wife—the 
saa foster-mother—for they have become like his own children. 
parents, Whether his other children who have not been suckled on 
this milk can intermarry with the children of the foster- 
mother or her husband, is a question that has been 
answered in the negative. But it seems more agreeable to 
the principles of law to say that such a marriage would be 
lawful. And if a woman should suckle a son of one family 
and a daughter of another, the brothers and sisters of one 
of the children so suckled by her may lawfully intermarry 
with the brothers and sisters of the other of them, for there 
is neither consanguinity nor fosteragc between them. 
cael keg Fourth. A prohibiting fosterage not only forbids 
ve effect : ; : : 
of foster- beforehand the intermarriage of parties between whom it 
age: exists, but also cancels an existing marriage to which it 
Where an attaches. Thus, if a man should marry an infant at the 
infant wife is ue ‘ 
is suckled breast, and it is subsequently suckled by his mother, 


by arela- erandmother, or sister, or by the wife of his father or 
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brother when the author of her milk, the marriage is tive of the 

Vitiated. If the infant has taken the teat without the >usband: 

knowledge of the nurse it has no right to dower, becauso 

the marriage on which the right was founded has become 

void; but if the nurse has acted voluntarily in the matter, 

it 18 maintained by some of our doctors that the infant is 

entitled to half the dower, because the marriage has been 

cancolled before consummation, and her right does not 

abate, because the cancellation is for a causo which has not 

proceeded from herself; while theshusband has a right of 
‘recourse against tho nurse for whatever he may pay on that 

account, if shoe actually intended to vitiate the marriage. 

On all this, however, there is a difference of opinion arising 

from a doubt whether the usufruct of a woman’s person bo 

a fit subject for responsibility. 

If a person has two wives, one adult and the other an or an in- 
infunt at the breast, and the infant is suckled by the aduld;, pa 
wife, they are both rendered perpetually unlawful to him if byanadult 
he had consummated with the adult wife; but if not, the ore 
adult wife alone is prohibited to him. In the former case she 
is entitled to her full dower, but to no part of it in the latter, 
because the marriage has been cancelled by her own act ; 
but the infant’s right to dower is unimpaired in both cases, 
because her marriage is cancelled by the conjunction,” and 
for a cause which cannot be ascribed to her. Somo of our 
doctors, however, have maintained that the husband has a 
right of recourse against tho full-grown wife, by whose act 
the cancellation of the marriage and his consequent liability 
have been induced. 

Fifth. When a man has married his infant son to or one of 
the infant daughter of his brother, and one of the children a 

is then suckled by their common grandmother, the marriage suckled by 
is cancelled, because the child which has been suckled, if a Ese 
male, becomes the paternal or maternal uncle of his wife, mother ; 
and, if a female, the paternal or maternal aunt of her 
husband. 


Siath. When a man has a female slave whom he has ey 


% Of two women who cannot lawfully be co-wives. See post, p. 21. 
7 Some alteration has been made in the arrangement of the cases. 
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slave ofher enjoyed, and his infant wife is suckled by her, they are 

husband: both rendered unlawful to, him, and the right of the infant 
to dower is established. In this case, however, the man 
has no right of recourse against the slave, because a master 
can have no claim to any property founded on the bespon 
sibility of his slave. If, indeed, the woman had been frea, 
and were enjoyed under a contract of marriage, he would 
have a right of recourse against her; and even in the case 
before us the claim attaches in a manner to her person. 
On this point, however, I* have some doubt; but if we 
can say that he has in any case a right of recourse against’ 
her for the dower, we may then pronounce for the sale of 
the slave on account of it; that is, sho may be sold if she 
should ever obtain her liberty. 

or by a Seventh. If a man should divorce his full grown wife, 

ee and she should then® suckle his infant wife, both would 

divorced. “become unlawful to him. . 

Farther il- = Highth. When a grown woman has married a littlo 

spc child, and the marriage has been cancclled either for a 

trospective personal defect or because the woman, being a slave, has 

ae been emancipated, or for any other cause, and the woman 
has then married another man, and suckled the infant on 
milk caused by him, she is rendered unlawful to her hus- 
band, because she was the wife of his son, and to the infant 
because she has become the wife of his father. 

Continued. ‘inth. If a man has an infant wife and two adult 
wives, and the infant is first suckled by one of the latter 
and then by the other, the infant and the adult wife by 
whom it was first suckled are both rendered unlawful to 
the husband. But not so the second wife, for at the time 
of her suckling the infant it had already become his 
daughter, and conscquently ceased to be his wife. It is 
maintained by some that the second wife is also rendered 
unlawful to him, because she has become the mother of 
one who was his wife; and thig opinion is to be preferred. 
In these cases the marriages are cancelled by the establish- 
ment of an unlawful conjunction, “ and the relationship 


%8 That is, the author of the Shuraya. ® See ante, p. 15. 
* Seo post, p. 21. 
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which renders the conjunction unlawful is induced by the 
acts of suckling in the manner supposed. 

Tenth. When a man has said, “ This is my sister,” Effect of a 
or, ‘‘ my daughter, by fosterage,” in such a manner as to oe 
make the declaration binding upon him, and it has been fosterage 
made before any contract with the person referred to, ppaaian, 
judgment must be given against him in any suit for annul- 
ling the contract, as he has apparently rendered her unlawful 
to him. [f, again, the declaration is made after a contract, 
and it is supported by proof of the fact, judgment is also 
to be given in conformity with the proof, and the woman 
has no right to her specified dower if the declaration has 
been made before coition, but otherwise she is entitled to 
the amount specified. If there is a failure of proof and 
the woman denies the allegation, the man is liable for the 
full dower after consummation, and to the half of it if 
consummation has not taken place. ° 

When a woman has made a similar declaration before a By a 
contract, judgment is to be given against herself on the ¥o™™ 
ground of her acknowledgment. Butif the declaration is 
made after a contract, and a claim is founded upon it by 
the woman, the claim cannot be admitted unless supported 
by proof. : 

THinD Cause oF PROHIBITION. 


Affinity. 

This is established by valid or lawful coition, and seem- Affinity 
ingly also by zina or illicit intercourse, and by intercourse sopenias 
under a semblance of right, as also by seeing and touching. riage. 
But these points will be adverted to hereafter. Meanwhile, 
with respect to a valid marriage: when a man has had ponowed 
connubial intercourse with a woman, either by virtue of a by cunna- 

. ‘ ial inter- 
contract or a right of property, he is rendered unlawful to course, 
the mother how high soever of the enjoyed woman, and also 
to her daughter in any stage of descent, and whether born 
previously or subsequently fo the intercourse, and whether 
living under his protection or not. In like manner the 
enjoyed woman is rendered unlawful to the father how high 
soever of the man who has had intcrcourse with her, and to 


his sons in every stage of descent,by a perpetual prohibition. 
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Effect ofa § If there has only been a contract of marriage without 
eer ee coition, the wife is rendered unlawful to her husband’s 
not follow- father, and also to his son, but her daughter is not un- 
Peta. lawful in herself to the husband, and only so in conjunc- 
tercourse. tion with her mother ; so that if he should separate himself 
from the mother, he may lawfully marry the daughter. 
Whether mother is rendered unlawful to a man by a 
mere contract with her daughter without coition, is a 
question on which there are two different traditions. 
According to the more authentic of these she is renderod 
ae , unlawful to him. But the female slave of o father is not 
ieee prohibited to his son by the mere fact of her being the 
seer a father's property; nor is the slave of the son prohibited 
‘to the father for the like cause alone. But if either of 
them should have sexual intercourse with his slave, she 
would then become unlawful to the other. 
Afatheror It is not lawful for cither a father or a son to havo 
lawfully connection with the slave of the othcr, except under a 
have con- contract of marriage, or by virtue of some right of property. 
Teen True, that a father may value the slave of his infant son, 
see ee and so lawfully have connection with her by virtue of the 
except by Tight so acquired; but if cither a father or a son should 
ce have sexual intercourse with the slave of the other, without 
at least a semblance of right, he would be a zanee or forni- 
cator, though the son only, and not the father, would be 
liable to the hudd or punishment specially appointed for 
the offence; anda semblance of right would also exempt 
the son from its infliction. If the slave of the father should 
become pregnant by the son under a semblance of right, 
the child would be emancipated without any liability for its 
value; but if the slave of the son should become pregnant 
by the father, the child would not be emancipated, though 
the father would be bound to ransom it, unless it were a 
female. If a father should have connection with the wife 
of his son under a semblance of right, sho would not 
thereby be rendered unlawful to the son, though some have 
maintained the contrary, as she had in a manner become 
the wife of the father; but the father would be liable for 


her dower. If the son should return to his wife, and it 
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can be said that coition under a semblance of right induces 
prohibition, he would be liable for two dowers; but if that 

cannot be said with propriety, as is really the case," then 

sha can have no right to any dower cxcept tho first, or that 
originally assigned to her on the marriage. 

* Among tho consequences of affinity is the prohibition Women 
of a wife’s sister in conjunction with the wife, or of Pie lawfully 
wifg’s niece in conjunction with her without her permis- conjoined 
sion. With such permission the conjunction is quite lawful. a. 
rhe paternal or maternal aunt of 4 wife may be taken in ™#. 
conjunction with her, even against the wife’s will. But if 

a man should marry his wife’s nicce, whether the daughter 

of her brother or sister, without the wife’s permission, 

the contract would be void. Some of our doctors are of 

opinion that in such a case the wife would have an option, 

and might either allow the second marriage, or cancel it 

without the canccllation being a divorce. But the first’ 
opinion, according to which the contract is actually void, is 

the most valid. 

With regard to zina or fornication, if it be super- Effect of 
venient, the prohibition of affinity is not incurred thereby. tabliching 
Thus, if a man should marry a wifo and then have illicit affinity. 
intercourse with her mother or daughter, or be guilty of an 
unnatural offence with her father or son, or should commit 
fornication with the enjoyed slave of* his father or his son, 
in none of these cases would the act have a retrospective 
effect in rendering the wife or slave unlawful to ber hus- 
band or master. But if illicit intercourse should occur 
before a contract, then, according to the common and 
approved doctrine, the daughter of a paternal or maternal 
aunt would be rendered unlawful to the man who had com- 
mitted fornication with their mothers.” Whether ilicit 
intercourse in other cases previous to a contract would 
occasion the prohibition of affinity, im the same way as & 
valid or legal intercourse, is a question in which thero are 


| See post, p. 24. 

“ That is, his cousin, whom he might otherwise have legally 
married, would be prohibited to him by his incestuous intercourse 
with his aunt. 
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two traditions,—according to one of which, and that the 
most patent or generally received, it has that effect, but 
according to tho other it has not. 

Effect of With regard, again, to coition under a semblance of 

anders right, the Sheikh, on whom be the mercy of God, puts it on 

semblance the same footing, in this respect, as a valid marriage. But 

ofright. there is a difference of Opinion upon this point, and, 
according to that which is best supported by traditional 
authority, the prohibition of affinity is not incurred by it, 
though the nusub, or Mfiliation of any child that may be 
the fruit of it, 1s established. 

Effect of As to sight and touch, whatever is lawful to other 

ele persons than a husband, or the owner of a female slave, 
such as the sight of the face, or touch of the palm of the 
hand, that certainly does not occasion the prohibition of 
affinity. Where, again, the sight or touch is not competent 
to any other than a husband, or the owner of a slave, as, 
for example, the sight of the nakedness, or kissing, or 
touching with desire such parts of the person as are usually 
covered or concealed, there is a difference of opinion on the 
subject; according to that which is best supported by 
tradition, these are only productive of abomination, and 
even those who consider that actual prohibition is incurred 
by them limit its effects to the father and son of thegperson 
who hag seen or touched the objectionable parts of the 
person, and do not include within them the mother or 
daughter of the woman who has been seen or touched. 


Miscellaneous Cases. 

These have been arranged into two classes, as they 
relate to unlawful conjunctions, or to women who are 
specially prohibited for causes applicable to their particular 
condition. The cases that relate to unlawful conjunction 
are four in number, and as follows :— 


Conjune- First.“ If a man should shave married two sisters, the 
10 0b WO = eS 
sisters by 3 Aboo Jafer Toosee. 

contract. “4 Two have been omitted, one as being of little importance and 


insufficiently vouched, being introduced by a keela, or “it is’said;” 
and the other, because it more properly belongs to the next cause of 
prohibition, under which it will be found at p. 28. 
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contract with the first is valid and that with the second 
void. If both are included in one contract, it is maintained 
by some of our doctors that the contract is void as to both. 
But there is a tradition that he has an option, and may 
choose whichever of them he pleases. The first opinion, 
however, is more agreeable to the general principles of the 
law, and the tradition is weak or insufficiently authenticated. 
Second. If a man, after having had sexual intercourse Conjunc- 
with a slave by virtue of his right of property in her, should 8°". '*° 


sisters, one 
marry her sister, it is maintained by some of our doctors by contract 


‘that the marriage is valid, and the woman first enjoyed by aie oy 
right of property rendered unlawful to him so long as he property; 
remains united to the second. Further, if a man, having 

two female slaves who are sisters, should have connection or both by 
with them both, it is in like manner maintained that the sce 
first is prohibited to him after his intercourse with the 

second till he has parted with his property in the second. 

Some, again, are of opinion that if his intercourse with the 

sccond was in ignorance of the relationship between them, 

the first is not prohibited to him, and that if he was aware 

of the relationship the first is prohibited to him until ho 

parts with his ownership in the second, without any inten- 

tion of returning to tho first; for if he has any such inten- 

tion, the first is not rendered ‘lawful to him. It seems, 
however, to be more agreeable to the gencral principles of 

law that the second only should be prohibited to him in 

both cases, and not the first. 

Third. The marriage of a slave on a free woman, that is, Co-adjune- 
by a man who is already married to a free woman, except Pc 
with her consent, is unlawful ; and a contract entered into contract to 
without waiting for her consent is void.“ It is maintained \oman, 
by some of our doctors that the free woman has an option, 
and may either cancel or allow the marriage with the slave, 
or cancel her own contract. But the first opinion is more 
agreeable to the general principles of the law. If, again, a 
man should marry a free woman on a slave, that is, when 


‘Ss According to the Hanifite doctrine, consent is apparently in- 
sufficient to legalize the contract. D, p. 36. 
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already married to a slave, the contract would be lawfw, 
but the free woman, if ignerant of the existing connection, 
would have an option with regard to herself. And if a free 
woman and a slave are married by one contract, the contract 
as to the free woman is valid, but not so as to the slave, 

Fourth. When a man has had sexual intercourse witl? 
a girl under the age of nine years, and has ruptured the 
parts,“ it is unlawful for him to have further connection 
with her, but she is not released from her ties, if connected 
with him by marriage or slavery. If no rupture has taken . 
place, the prohibition is not incurred according to the most 
valid opinion. 

The second class of cases, or those that relate to women 
who are specially prohibited for causes applicable to their 
particular condition, are six in number, and as follows :— 

Unlawful First. When a man has married a woman in her iddut, 
ae 4 with knowledge of the fact, sho is for ever unlawful to him. 
during her And even though he were ignorant of the fact, or of the 
anne unlawfulness of marriage in such circumstances, yet if 
consummation has followed, the prohibition of all future 
connection with her is in like manner incurred. [If coition 
has not taken place, the existing contract only is void, and 
he is not prohibited from entering into another with her, 
de novo. 
Paternity Second. When a man has marricd a woman in her 
ora cul’ iddut, and pregnancy has ensued, the child of which she 
such cir- may be delivered is to be affiliated to him, if he were 
cumstances immorant of its mother being in iddut at the time of her 
marriage to him, or of the unlawfulness of marriage in 
such circumstances, provided that the child is born at six 
months or more from the time of consummation. The 
parties arc nevertheless to be separated, and the husband 
is liable for the dower mentioned in the contract, while the 
woman must complete her zddut for the first marriage, and 
then enter on another on account of the second. 


6 Afzaha. Literally, “has widened her.’ The legal acceptation 
of the term in this place is utrumque meatum nature in altero 
coalescere faciens impetu congressus. Im. D. Note, p. 227. This 
case more properly belongs to the next class. 
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Third. When a man has had illicit intercourse with a A man is 
woman, he is not thereby prevanted | from marrying her, sc peal 
even though she is notoriously profligate. And, in like marryinga 


manner, if 2 man’s wife should commit adultery, and even yi, whom 


pergiste in such courses, she does not become unlawful to ene had 
. e f . ° e 1 u - 

tim, according to the most valid doctrine. But if a man tercourse. 

should commit adultery with a woman who has a husband, ppless she 


or ig in her iddut for a revocable divorce, she is rendered were the 


. ; wife or in 
perpetually unlawful to him according to the common or iddut of 
generally received opinion.” another. 


Fourth. A man who has done wickedly with a youth, 
cannot lawfully contract marriage with his mother, sister 
or daughter ; but none of these to whom he may have been 
previously contracted is thereby rendered unlawful to him. 

Fifth. When a moohrim® has entered into a contract A moohrim 
of marriage with a woman, knowing that it is not lawful saan 
for him so to do, she is for ever unlawful to him. But if marriage. 
he were not aware of the illegality, though that contract is 
vitiated, the woman herself is not prohibited to him, that 
is, he may lawfully enter into another contract with her. 

Sith. A woman who has a husband is not lawful to The wife 
another man till after her scparatign from him and the cannot 
completion of her iddut if she be liable to observe one. willy 

Racin 
Fourtu Cause or PRroHIBition. 


Completion of Ninber. 


By number is here to be understood,—First, the num- 
ber of wives to which a man is restricted, and, second, the 
number of repudiations which render a woman unlawful to 
her repudiator. 

First, as to the number of wives.—When a free man No man 


has filled up the number of four wives by permanent con- spe eM 


tract, any in excess of that number is prohibited to him; four wives 


anne Cerery Nema oe 


6 
“” This important doctrine does not seem to be recognized by the 
other sect. 
“@ A pilgrim after he has come within the sacred territory, and 
put on the thkram or pilgrim’s dress. He is not prevented from 
marrying by the other sect. D., p. 20. 
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by perma- and it is not lawful for him to have more than two slaves 
en terthe PY contract out of the foyr. When a slave has filled up 
same time. the number of four wives who are slaves, or two who are 
free women,*’ or three, one of whom is free and the others 
are slaves, any in excess of these is prohibited to him. 
deca But each of the parties, that is, either the free man or the 
‘einncrty slave, may marry by temporary contracts as many as he 
Night of or pleases. So, also, he may retain them by virtue of bond- 
property. age or right of property. 
Afterrepu- § When a man has repudiated one of his four wives, he 
se ac ea cannot lawfully enter into another marriage until she has 
eben) completed her iddut, if the repudiation were revocable. 
e cannot ae : : : 
marry an- But if it was absolute or irrevocable, he may immediately 
other till enter into a contract with another woman. And the rule 
expiration . ‘ ° ° . ° 
ofher is the same as to marriage with the sister of his wife. 
iddut; Further, it is abominable to separate from a woman for the 
‘purpose of marrying her sister. 
nor two When a man has repudiated one of his four wives irre- 
Sone vocably, and married two others, one before the other, the 
contract. contract with the first is to be sustained ; but if the con- 
tracts were simultaneous both are void. There is one 
tradition, however, that he has a right of choice between 
the two, but it is weak or unsufficiently authenticated. 
A thrice Second, as to the number of repudiations.—When a 
repudiated fee woman has filled up the number of three repudiations 
cannot be she is unlawful to the repudiator until she has been married 
remarried to another husband,” whether she were the wife of a free 
mediately man ora slave. And when a bondswoman has filled up 
adie - the number of two repudiations she is unlawful to her 
repudiator until she has been married to another hus- 
nor a wife band, even though she were the wife of a free man. When 
Tate ® repudiated woman has filled up the number of nine re- 
re-marriced pudiations for the iddut, being intermediately married to 
at all. —_ two other men, she is prohibited to the repudiator for ever. 
“* This is the case referred to in page 24. By the other sect a 
slave is prohibited from having more than two wives at one time, 
whether they be free or not. D., p. 30. 
6 According to the other sect, marriage is not sufficient without 
consummation. D., p.44. And see post, p. 124. 
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Firta CavsE or PROHIBITION. 
Lian or Imprecation.™ 


This is a cause of perpetual prohibition of the impre- 
gatéd oman to her imprecator. And such slanders of a 
deaf or dumb woman as would occasion lidn with regard 
to one not so afflicted, has the same effect though the lian 
doés not actually take place. 


Srxtma Cause oF PROHIBITION. 
Infidelity. 


It is not lawful for a Mooslim to marry any woman A Mooslim 
who is not a kitabecah ; ® and so far all are agreed. With pues 
regard, again, to a kitabecah who is a Jewess or a Christian, but a Aua- 
there are two traditions, and, according to the most noto- 7" 
rious or generally received of these, 2 permancnt marriage nor any 
with either of them is forbidden to him, but a temporary ah 
marriage, or one by right of property, is lawful. And by a per- 
the rule is the same with regard to a Mujooseah or fire- manent. 
worshipper. 

If one of two spouses should ap*statize from the Mus- Marriage 
sulman faith before connubial intercourse has taken place, ee 
their marriage is cancelled on the instant, and the wife stasy. 
has no right to dower if the apostasy be on her side; but 
if it is on the side of the husband, she is entitled to half 
the dower. If the apostasy docs not take place till after 
connubial intercourse, the cancellation of the marriage is 
suspended till the expiration of the udut, whether the 
husband or the wife be the apostate, and no part of the 
dower abates, because the right to it has been fully 
established by consummation. There is an cxception, 


however, if the husband were born in the faith, for in that 


st This subject is further discussed post, p 152. It is not included 
among the causes of prohibition by the Hanifite sect. 

52 Fem. of kitabee, relative noun, from kitab, a book; applicd to 
all who are supposed to have divine revelation, but generally used 
to the exclusion of Mooslims. 

83 No such restriction recognized by the other sect.— D., p. 40. 
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case the marriage is cancelled immediately, though it 
Should have been followed by connubial intercourse, becausb 
a return to the faith is not allowed. 
Effect of When the husband of a kitabceah is converted to tho 
rover Mussulman faith, his marriage is unaffected by the con- 
of Jalém version, whether it take place before or after consumina- 
on theme tion, But if the wife of a kitabee should cmbrace tho 
Kitabees. faith of Islam before her marriage has becn consummated, 
it is immediately cancelled, and she has no right to dower. 
If, again, her conversion docs not take place till after 
connubial intercourse, the cancellation of the contract is’ 
suspended till the expiration of her tddut. It is, however, 
maintained by some of our doctors that if the husband be 
a zinumee or infidel subject, tho marriage remains as before, 
except that he is prohibited from approaching her at night, 
or being in retirement with her by day. But the first 
Copinion is more agreeable to the general principles of law. 
Its effect With regard to unbelievers who are not kitabecs, their 
ae marriage is cancelled by the conversion of either of them 
othersthan to the faith of Islam; immediately if the conversion is 
Kuabecs. before connubial intercourse, but not till the oxpiration 
of the iddut if such intercourse has taken place. If the 
wife of a zimmee or infidel subject should go into any 
other form of infidelity than hcr own religion, cancella- 
tion would also take effect immediately, even though she 
should return to her original faith; because no change 
of religion is tolerated to one in her condition, except 
a change to Islam.” 
A zimmee When a zimmece or infidel subject who has more than 
having wm four wives embraces the faith of Islém, his marriage is 
the legal sustained as to four of them who are free, or two who are 
eran °*" free and two who are slaves, that is, if he is himself free ; 


must,on gnd if he is a slave, it is sustained as to two free women 


a ‘be and two slaves. If he has no more than the legal number 


54 Tt is obvious from this that a Mussulman woman cannot be 
legally married to any one who is not of that faith; by a permanent, 
any more than by a temporary contract. See post, p. 40. 

65 This distinction does not seem to prevail among the Hanifites, 
with whom all forms of unbelief are alike. 
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of wives his marriage is sustained as to all; but from any separated 
excess above the legal number he must at once be separated. eateries 
He has, however, a right of ‘selection, which may be number; 
exercised in any form of words that is sufficiently demon- but he has 
uw ye ae d ; . : a right of 
strative of his intention to retain a particular wife, as, for choice, 
exampie, by his saying to one of them, ‘‘I have chosen which may 


thee,” or “fT have held to thee,” or the like. When the cinea by 
choice has been duly made, the marriage of the four first Word: 
(in whose favour it has been exercised) is established, and 
the remaining wives are discarded. If he should say to any 
above the legal number, ‘‘I have clected to be separated 
from you,’ that would bo a rejection, and the marriage of 
the others would be cstablished. So also, if he were to 
repudiate four, all the remaining oncs would be rejected, 
while the marriage of those whom he had repudiated would 
first be confirmed, and they would then be divorced; for 
repudiation is inapplicable to any but wives, since it is an, 
appointed means of dissolving the marriage tie. But 
Eela and Zihar are no evidence of election,” because they 
are sometimes applied to other persons than wives. The 
election may also be made by deed, as, for instance, by or by decd. 
connubial intercourse, which is plainly an evidence of 
choice. So that if a man should thave such intercourso 
with four of his wives, the contracts with these would be 
confirmed, and all the rest would be rejected. With 
regard, again, to kissing, or touching with desire, these 
also may be said to be exercises of the right of choice, as 
they amount to revocation in the case of a repudiated wife, 
and may fairly be assumed to have the like effect in the 
present instance.” 

* If one of the wives should dio after their con- Though 

one of the 


46 Ag to these, see post, pp. 188, 147. 

7 Throughout the whole of this case, it is implied that tho 
zimmee is a kitabee, and his wives kitabeeahs ; othcrwise his marriage 
would be cancelled by his conversion to the Mussulman faith.— 
(P. 30.) 

8 This case will be found at page 277 of the original, being one 
of several cases relating to zimmees, most of which have been omitted 
as of little practical utility in India. 
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before Na 
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version to the faith before he has made his election among 
° them, his right to elect cher is not cancelled, and if he 


hasmade ghould make her his choice, he would be entitled to par- 


his elec 
tion, he 
may still 
clect 


ticipate in her inheritance. So also if the whole of them 
should die, he would still havo his right of choice as to 


and ise. four among them, and would participate in the inheritdnce 


titled to 
inherit 
from ea 


Until he 
has made 
his clec- 
tion all 
the wives 
are enti- 
tled to 
mai- 
tenance. 


of those whom he might elect; for clection is not the 
renewal of a contract, but only the means of determining 
who among the subjects of valid contracts shall retain 
their condition of wives. But if the husband as well as 
the wives should die, then it is maintained by some that 
the right of choice is cancelled. It seems, however, to be 
more agreeable to principle that in such a case recourse 
should be had to lots, as among the women there are 
some who might be heirs to the husband, and some from 
whom he might have inherited. If the husband should 
‘die before all the wives, they must all keep iddut, as it 
must be incumbent upon some of thom ; and as there arc 
no means of distinguishing between them, the longest of 
the two prescribed periods” should be observed by way of 
caution, when there is a possibility of each of them being 
the widow; and when that is not possible,” any among 
them who is pregnarft must keep the iddut of death, and 
also of delivery; and the* hail (or one who is not 80), the 
largest of the two appointed for death and repudiation. 
“When the man and the women embrace the faith 
of Islam, it is incumbent upon him to maintain the whole 
of ;them until he has made his choice of four, after which 
the right of the remainder to maintenance is cancelled ; 
for up to the time of making his elcction they are all in 
the condition of wives. And the rule is the same in the 
event of the wives, or some of them, embracing the faith, 
and he remaining in infidelity. If he should fail to give 
them their maintenance they may sue him for what is 
presently due, as also for the past, or what is in arrear ; 








Ge  mmemmrndienaentiiie ceemeeacaeaet Seinen dene 
ee: 


That is, of the iddut for repudiation, and the iddut for death. 

6 Ag, for instance, if any of them should have remained in 
infidelity. 

61 This follows immediately after the last case in the original. 
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ay that whether he embrace the faith or remain in 
infidelity. But he is under no obligation to maintain 
them if he is converted without them, because of the 
obstruction to connubial enjoyment. 

° A change of religion is a cancellation of mar- A change 
riage, not a tulék, or divorce. If the change is on the sper 
side of the wife, and it takes place before consummation, tion of 
she has no right to any, dower; while if it is on the nerd 
side of the husband, she is entitled to half the dower, vorce. 
according to the generally received doctrine. If the change 
occurs after consummation, the woman’s right, having 
been once established, is not affected by the supervening 
event. If the dower mentioned in the contract is invalid, 
the proper dower is substituted for it after consummation, 
and also before it, when half of the proper dower becomes 
due, if the cause of cancellation be on the part of the 
«husband. If no dower whatever has been assigned by the* 
contract, a present only is incumbent on the husband when 
he has given cause for the cancellation, though on that 
point there is some difference of opinion. 

% When a Mooslim has apostatized after consumma- Connubial 
tion of his marriage, he is prohipited from connubial nereouee 


prohibited 

intercourse with his Mussulman wife, and the marriage, between a 
Mooslim 

as already mentioned, 1s m suspense until the expiration yho has 

of the iddut. If, notwithstanding the prohibition, he aposta- 
tized, and 

should have such intercourse under a semblance of right, 13, wire 

and continue in his infidelity till the expiration of her ane the 
a 

iddut, the Sheikh ® has said that he is lable for two 

dowers, one being the dower originally specified in the 

contract, and another on account of the intercourse under 

a semblance of right. But on tlis point there 1s some 

reason for doubt, since she is still in the condition of a 

wife, provided that he was not born in the faith.” 

“A Mooslim cannot compel his zunmeeah wife to What re- 
wash after ceremonial pollutions, because that is not neces- straints 


may be im- 
sary for the purpose of connubial enjoyment. But if posed bya 


ee ee ~ ee oe 





a “Page 276 of the original. 6 See ante, foot of p. 29. 

8 Thid. ® Page 275 of the original. 
* Seo ante, p. 24. 
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Mooslin she persists in what is a hindrance to such enjoyment, 
ee such as the use of fetid odours, or keeping her nails of an 
wife. extreme and formidable length, he may oblige her to 
refrain. He can also prevent her from going to Christian 
churches or Jewish synagogues, as indeed he may vrevertt 
her from going out of his house. So also he can restram 
her from drinking wine or eating pork, or the practico of 


any uncleanness. 


SsoTION Fourta. 


Things connected with the Contract. 


These are seven in number. 
Equality First. Equality is a condition in marriage, that is, in 
ue a respect of Isldém," or the gencral profession of the Mussul- 
acondition man religion. Whether it is also a condition in respect of 
fae “eeman, or true belief, is a question on which there are 
two traditions ; but, according to the most notorious or 
but appa- generally received of these, equality in respect of Islém is 
aesee all that is required. In regard to the husband’s ability to 
of eeman. maintain his wife, there is a difference of opinion; some 
insisting that it is also a condition of the contract, while 
others deny this position, and their opinion is more in 
accordance with the general principles of the law. It is 
Norisit also a question on which there are opposing traditions, 
eye. Whether a supervenient disability on the part of the 
band husband to maintain his wife confers on her the power 
re of cancelling the marriage. According to the most noto- 
maintain rious or generally reccived of these traditions, sho has no 
his wile. such power. 
Respects It is lawful for » free woman to marry a slave, or an 
oauatity ts Arabian woman to marry a Persian, or a woman of the 
not requir- tribe of [ashen to marry a man of another tribe, and rice 
ed. versd, or tho reverse is also lawful. In like manner, men 


According to the Hanifites, it is Isldm of paternal ancestry 
that is particularly mcaut—(D., p. 63) The same is probably 
intended here. 

6 The term is restricted by the Sheeahs to themselves, as dis- 
tinguished from other sects. See /m. D., p. 426, note. 
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gegaged in gvorldly trades may lawfully enter into the 
contract of marriage with women possessed of property, in 
debts owing to them and in houses. 

-If a moomin,® or true believer, competent to maintain A truo 
a wife, should pay his addresses to a woman, it is in- atid 
cumbent on her to accept him, though he be her inferior competent 
in respect of nusub, or ancestry; and it would be sinful Greate: 
in g guardian to forbid the marriage. According to some and ad- 
of our doctors, if a man, who professed himself to be of aieapiag 
one tribe, should prove to belong to another, his wife should be 
would be at liberty to cancel the marriage. But this is *°°P** 
denied by others, whose opinion is more in conformity 
with the general principles of the law. 

It is abominable for a woman to marry a profligate ; Connec- 
and the abomination is aggravated by his being a con- Sih me 
firmed wine-drinker. So also it is abominable for a accountd 
woman who is a true believer to marry a mookhalif, or mr 
opposer ;” but there is no objection to her marrying a 
moostuzif, or one weak in his belief, who does not know 
the grounds of controversy. 

Second. Where a man has married a woman, and Marriage 
afterwards discovers that she had keen prievously euilty eee 
of fornication, he has no right to cancel the marriage, nor on account 
has he any claim against her guardian to refund the Peale 
dower. There is one tradition in favour of his having a ofthe wife. 
right of recourse against the guardian, and one that the 
woman is entitled only to such a sudak, or dower, as may 
be a sufficient compensation for the enjoyment of her 
person. But the tradition is not generally received. 

Third. It is not lawful to court a woman during her Not lawful 
iddut for a revocable repudiation, for she is still the wife peony . 
of another man; but a woman who has been repudiated during her 
three times may be lawfully courted during the iddut, ae ie 
either by the repudiating husband or by pnothine man, repudia- 
though by neither shouldeit be done in direct terms. 


With regard, again, to a woman who has been repudiated 


SS ee) ce ee = 








Meneenerene betes wn VE re eee 


6 Participle, from the increased infinitive eeman. 
7 Of any general usage, according to Mreytag, but here probably 
meant for some particular sect. 
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nine times, with two intermediate marriages ip other men, 
it is not lawful for the repudiating husband again to pay 
his addresses to her, but another may lawfully do s0, 
though not directly during her iddut for the first husbend 
or for either of the two others. A moodtuddah, or woman 
in iddut, for an absolute separation from her husband, 
either by khoolé™ or by cancellation, may lawfully be 
courted by the husband or by another man, and in express 
terms by the husband, but not so by the other. The 
indirect way of addressing a woman is to say, “I greatly 
Yetifdone, love”’ or “‘ desire thee,” or the like; and the direct way, 
and the that he should speak to her in lanonage that will admit 
married on Of no other construction than marriage, as, for example, 
cebyation by saying, ‘‘ When your iddut is over, I will marry you.” 
iddut, she If one Si onld make an express proposal to a woman in 
—. circumstances that render it unlawful, and should after- 
prohibited wards marry the woman on the cxpiration of the iddut, 


to her hus- 3146 would not be prohibited to him by reason of the 


band. 
irregularity. 
A woman Fourth. When proposals of marriage have been made 


eee by toa woman, and she has accepted them, it is maintained 


accepting by some of our doctors that it is unlawful for another to 


proposal of pay his addresses to her; yet, if she should marry the 


marriage. other, the contract would be valid. 

Marriage = Fifth. When a thrice repudiated woman enters into a 
aoe , contract of marriage, and stipulates that, as soon as the 
thrice re- husband has legalized her to her former husband, there 


udiated ; : 
Sint on Shall be no marriage between them, such ao contract is 


itn void. Jt is sometimes maintained, however, that the con- 
Ori é€1n 


void after’ Gition is surplusage, and that if a woman should expressly 
poe es stipulate for repudiation, the marriage would be valid, and 
ized to her the condition void; and that if consummation should take 
ae place, she would be entitled to her proper dower. If there 
not valid, , i8 NO express condition in the contract, and it is merely the 
intention of the parties, or of tho wife, or her guardian, 
that she shall be immediately repudiated, the contract is 
not invalidated. In every case in which it is said that the 


on 


7 See post, p. 129. 
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egntract is valid, the woman is rendered lawful by coition 
io the first repudiator, that is, after she has been legally 
separated from the second husband, and her iddut has 
expired ; and in every caso in which it is said that the 
contract is invalid, she is not rendered lawful to the first 
yepudiator ; for coition with another man is not alone 
sufficient for that purpose, without a valid contract. 

Sixth. A shighar marriage is void. That is, when two A shighar 

women are married to two men with a condition that the ode hak 
marriage of each is to be the ddéwer of the other, both it is. 
marriages are void.” But if each of two guardians should Cases 
marry his ward to the other, and they should stipulate for penne 
their respective wards a known dower, the marriages would where the 
be valid. Andif one of the guardians should marry his ward ore see 
to the other, and stipulate that the other should reciprocate 
by marrying his ward to him for a known dower, both con- 
tracts would be valid ; but the dower would be void, becaus& 
with it there is a stipulation for marrying, which is not bind- 
ing on the party, and marriage docs not admit of an option. 
The woman is, therefore, entitled to her proper dower. 
Upon this point, however, there is room for some doubt 
or hesitation. So also, if one of the guardians should 
marry his ward to the other, and stipulate that the husband 
should marry such an one to him, without any mention 
of dower, the contracts would be lawful, and the woman 
entitled to her proper dower. 

Further, if one person should say to another, ‘‘I have Continued. 
married my daughter to thee, on condition that thou shalt 
marry thy daughter to me, so that the marriage of my 
daughter shall be the dower of thine,” the marriage of his 
daughter would be valid, but that of the other’s daughter 
would be void. But if he should say, ‘‘ on condition that 
the marriage of thy daughter shall be the dower of mine,” 
the marriage of the speaker’s daughter would be void, and 
that of the other’s daughter, valid. 





a RE ata Rl a RN OAR RO aN ee 


7 According to the Hanifites, the contracts are effected, but the 
condition is void, and each women is entitled to her own proper 
lower.—D., p. 94. 


Some mar- 
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Seventh. It is abominable for a man to enter into.a 
contract of marriage with a nurse who has brought him 
up, and with her daughter; or to marry his son to the 
daughter of his wife by another husband, whom she has 
borne after her separation from himself. But there is 
no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own. It is also abom- 
inable for a man to marry a woman who was co-wife with 
his mother, previous to her marriage to his father, or a 
woman who has been guilty of fornication without repent- 
ance for her fault.” 








® Property, or one of the parties being the slave of the other, is 
not expressly mentioned by the author of the Shuraya among the 
causes of prohibition in marriage; but it seems to be assumed. For 
it is stated at p. 48 post that, “if a person should marry a female the 
property of several owners, and should purchase the share of one of 
them in his wife, that would cancel the marriage ;” and the author 
had already said, in the Book of 7ijarut (p. 177), “ that, when one 
of two spouses becomes the proprietor of the other, the right of pro- 
perty is confirmed ; but the cowyjeeut, or relation of husband and 
wife, is not confirmed.” Moreover, it is expressly stated in the 
Imameea Digest (p. 131), on the authority of the Tuhreer, that, “if a 
husband purchase his own wife, or a wife acquire her husband in 
property, it is valid; but their marriage is thereby annulled.” It 
would seem, therefore, that there is no difference between the Shecas 
and the Hanifites on the point in question —See /)., p. 42. 
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CHAPTER II. 


OF TEMPORARY MARRIAGE. 


TEMPORARY marriages are permitted by the Mussulman 
religion, because they were authorised by lawful authority, 
and there is nothing to show that the permission was ever 
abrogated.’ The subject requires an explanation of the 
pillars and the laws of the contract. 


SECTION First. 


The Pillars of the Contract. 


These are four in number,—the Form, the Subject, 
the Period, and the Dower. 

First. With regard to the Formenf the contract, or the Form. 
words appropriated by law to the.declaration and acceptance 
by which it is constituted. The proper words for the decla- Words 1e- 
ration are zuwwujtohu, muttudtohu, and ankuhtohu, any of ae 
which is sufficient for the purpose; and by none other can tution. 
the contract be effected, as, for instance, by the words tumlech 
(transfer), heba (gift), or yaruh (lease). The acceptance 
may be expressed by any words indicative of assent to the 
declaration, as ‘‘I have accepted the nihdah,” or “the 
mootd.” Oy it may be shortened by mercly saying, “‘ I am 
content.” If a commencement be made with the accept- 
ance, by the man’s saying, “ tuzuwwujtohi,” and the 
woman’s saying, ‘* zuwwujtohu,’* there would be a valid 
contract. It is, however, # necessary condition that both 
the declaration and the acceptance should be expressed in 


emeree sneeeneeeenad 


1 The Hanifitcs differ on this point.—J), p. 18, note ¢ 
2 See anie, p. 3, note 1s 


40 MARRIAGE. 


Must be in the past tense; for if the man were to say ‘“‘akbulo,” or 
rhe past « arga,” which mean, “I do or will accept,” or “I am or 
will be content,” *® there would be no contract, even though 
he used the words intending that they should be under- 
stood in an initiatory sense. It has been said, however, 
that if he were to use the word atuzwwwujtoki (“I do er 
will take thee to wife’’) * for such a period, at such a dower, 
with an initiatory intention, and she should say “ zuewww- 
toku,” there would be a valid marriage. So also, if’she 
were merely to say ‘“‘ Yes.” 
Subject of Second. With regard to the Subject of the contract, if 
oes is a necessary condition that the wife be a Aooslimah or 
he a Moos- a Kitabeeah, by which is meant a Jewess or a Christian, 
Haar or even a Majvosecah, according to the most common or 
generally received of two traditions;* and the husband 
should restrain her from drinking wine and other unlawful 
“practices. 
Anda A Mussulman woman cannot enter into a mootd con- 
ene tract with any other than one of her own religion. Nor is 
enter into it lawful for a Afvoslim to enter into the contract with an 
ié wit 8°Y idolatress; nor for one who is ercct or straight in his own 
n Moosim. belief to contract with one of a sect who is notorious for 
enmity, such as the Rkharijites ; nor for a slave to be taken 
in mootd by one who is dlready married to a free woman, 
except with her consent, and such a contract entered into 
without her consent would be void. So also, if a man 
should marry by mootd his wife’s niece, whether the 
daughter of her brother or her sister, without the consent 
of his wife, the contract would be void. 
Other re- It is proper, though not necessary as a condition of 
Se validity, that the woman who is the subject of the contract 
though not should be a Woomin, or true believer,® and chaste ; and that 
wee ucly due inquiries be made into her conduct, if liable to suspicion. 


necessary 


in the sub- If the woman is actually a zanceah, or addicted to fornica- 
ject of the 
COONPED LCE, ~ S s  , e e, 
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° The original words are in the aorist tense, which is employed 
in the Arabic language for both present and future. 
4 See ante, p. 3. ° See ante, p. 29). 


® See ante, p. 34, note ©. , 
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tion, it is abominable to enter into the contract with her ; 
and if she has ever been guilty of anything of the kind, she 
should be strictly prohibited from a repetition of such conduct. 
I yrther, it is accounted abominable to enter into a contract 
of this kind with a virgin who has no father; and if one 
should do so, he ought to refrain from connubial intercourse 
with her. Still that is not actually prohibited.’ 

Third. With regard to Dower. It is an essential con- Some 
dition of this contract, and peculiar to it, that some dower oe 
should be specified, so that if there is a failure in this specificd ; 
‘respect the contract is void. It is alsoa condition that the 
dower be something that is actually owned and possessed, 
and is known by measure, weight, inspection, or descrip- 
tion. Its quantity is left to be determined by the mutual 
agreement of the parties, whether it be much or little, even 
so little as a handful of wheat; and it becomes binding on 
the husband by virtue of the contract. So that if he weré and isdue 
to make the woman a gift of the term, that is, waive lis oy ee 
right to her altogether, before coition, he would still be tract. 
liable for half the dower; and if coition should have taken 
place, she is entitled to the whole dower, on condition of 
her keeping the term, or adhering to lim till its comple- 
tion ; but if it is not completed, he* is entitled to deduct a 
proportionate part of the dower’? If, again, it should prove 
that there was an inherent defect im the contract, either by 
its appearing that she was the wife of another man, or the 
sister or mother of his own wife, or anything similar, that 
would be a sufficient ground of cancellation; then, if no 
coition has taken place, she has no right whatever to 
dower, and must return any part of it that she may have 
received. But if the causes of cancellation do not transpire 
till after connection has taken place, she is entitled to 
retain whatever she may have actually received, though he 
is under no obligation to deliver the remainder. Yet, even 
in this case, it were perhaps better to say that it is only in 


meee aetna me 





———— — 
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7 Three cases in the original, illustrative of the effect in a movld 
marriage of the conversion to Jslam of one of the spouses, are 
oaitted, as being sufliciently obvious, and substautinlly the same 
as those mentioned in page 30, 
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agreed 
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the parties. 
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and dower 
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the event of her having been ignorant of the existence pf 
the cause of cancellation that she is entitled to retain 
whatever portion of the dower she may have received, and 
that if she were cognizant of the defect in the contract, she 
is bound to refund. i. e 

Fourth. The Period. This is also an essential con- 
dition of the mootd contract; and if there is no mention of 
any time, the contract becomes permanent. The extent of 
the period is left entirely to the parties, who may prolong 
or shorten it to a year, a month, or a day; only some 
limit must be distinctly specified, so as to guard the period 
from any extension or diminution. Even if the time were 
fixed at purt of a day, the contract would be lawful, 
provided that its limit is distinctly ascertained ; as, for 
example, by the declining or setting of the sun. It is also 
lawful to specify a month to commence immediately after 
the contract, or at some interval from it. If mentioned 
generally, the month next to the contract is to be under- 
stood. If he should abstain from her until a part of the 
specified time has expired, that is to be deducted from the 
contract, but she is entitled to her full dower notwith- 
standing. If he should say ‘‘ once”’ or ‘‘ twice,” without 
fixing a time, the confract would not be valid as a mootd, 
but would be permanent.’ There is, however, one tradi- 
tion in favour of the legality of such a compact, subject to 
this condition—that he is not to look upon her after the 
occurrence of the specified act. But this tradition has 
been rejected as insufficiently authenticated ; and if a con- 
tract were made in the terms above specified, it would be 
held to be permanent; while if the acts were brought 
within the compass of a particular time, the contract would 
be valid as a mootd, or temporary one. 


Section SECOND. 
The Laws of the Contract. 


These are eight in mumber. 
First. When the term and the dower have been men- 
tioned the contract is valid; and if there is a failure in 
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respect of the dower while the term is mentioned, the be men- 
contract is altogether void; but if there is a failure in "7e4- 
respect of the term while the dower is mentioned, the 
contract, though void as a mootd, is valid as a permanent 
marriage. 

. Second. Every condition stipulated for in this contract Nostipula- 
must be mentioned at the time of the declaration and bv" 
acceptance ; and no effect whatever can be given to any made at 
pretious stipulation unless it be repeated at that time, nor (72 "me 
to any condition made after it. With regard, again, to a tract. 
tondition that has been mentioned in the contract, there is 
no necessity for its repetition after it; though some of our 
doctors are of opinion that the condition should be repeated 
after the contract. This, however, is far from being 
correct. 

Third. An adult and discreet female may enter into a Discreet 
. mooté contract ; and her guardian has no right to object, femalemay 
whether she be a virgin or not. herself. 
Fourth. It is lawful to stipulate with the woman that Stipula- 
she shall come by night or by day; and also to stipulate oa e 
for once or twice within the specified period. course. 
Fifth. The practice of izl* is lawful with a mooté wife, The prac- 
and is not dependent on her permission. If she should oa 
become pregnant notwithstandifig the zzl, the child is the 
temporary husband’s, on account of the possibility of some 
of the seed remaining contrary to his intention. But if he 
should deny the child, the denial is to be sustained, appa- 
rently without any necessity for Lidn. 
Sixth. This form of marriage does not admit of repu- Does not 
diation; but the parties become absolutely separated on ae 
expiration of the period. Nor docs it admit of Mela or tion; 
Lian, according to the prevalent doctrine. With regard to 
the operation of Zihar in such a case, there is some differ- 
ence of opinion. According to that which is best founded 
on traditional authority, i, may be exercised under this 
form of marriage.’ 


Saibememenmmaenonel 


& Katrahere ante emissionem seninis. 
° See post, p. 140. 
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nor confer Seventh. By this contract no rights of inheritance are 
any eh established in favour of the parties, whether there be ‘dn 
ance. express condition to that effect, or the contract is left in 
general terms, without any stipulation in either way. If 
there is an express condition for mutual rights of inherit- 
ance, or for such a right in favour of one of the ‘parties, 
some of our doctors are of opinion that effect must be 
given to the stipulation. Others, again, insist that the 
condition is not binding, because inheritance is not ésta- 
blished except by the law, and the stipulation would be in 
favour of persons who are not heirs, and therefore thé 
same as if it were made in favour of absolute strangers. 
The first opinion, however, is most generally approved. 
An iddut Eighth. After the expiration of the period, if there has 
ie been any connubial intercourse between the parties, the 
piration of woman must observe an iddut of two returns of her courses. 
the term. «According to one tradition, indeed, a single occurrence of 
them is sufficient ; but this tradition is rejected. If the 
woman has never had them yet does not despair, the iddut 
is forty-five days. For the death of her husband the 
woman must observe an iddut of four months and ten days 
if she is not pregnant, even though connubial intercourse 
has not taken place ; und if she is pregnant the cddut must 
continue till the more distant of two events, that is, the 
completion of four months and ten days, or delivery. If 
the woman be a slave her iddut, supposing that she is not 
pregnant, is two months and five days. 
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CHAPTER III. 
OF THE MARRIAGE OF FEMALE SLAVES. 


THs marriage may be either by contract, or by right of 
property. 


Section First. 
Marriage of Female Slaves by Contract. 


The contract may be either permanent or temporary, as “May be 
in the case of free women; and many of the rules applic- Pe™manent 
or tempo- 


able to both have been already set forth. To those tiie rary. 
following are now added :— 


First. It is not lawful for slaves, whether male or eee 
female, to contract themselves in marriage without the pot lawful 


permission of their masters. If either of them should do without 
. < ee ° ‘ the per- 
so without such permission, the contract is dependent on jyicsion 


the master’s assent. Some of our doctors maintain that or subse- 
the assent is as a new contract, while others insist that ees of 
the contract in both cases, that is, whether the slave be ae 
male or female, is absolutely void, and the subsequent its 
assent therefore surplusage and of no use. There is aaa 
fourth opinion that would restrict the effect of the master’s. wite’s 
assent to a contract entered into by a male slave, exclusively pee 
of one by a female. But of all these opinions the first is ance, _ 
that which is best supported by traditional authority. So es he 


that, when the master has given his assent, the contract take ihe 
dower of a 


is valid, and he becomes liable for the dower incumbent piste 
on his male slave, together with the maintenance of the slave. 
slave’s wife, while he is entitled to the dower of his female 

slave. The rule is the same whether each of the slaves ae 
belongs to a single master, or to several masters; and in several 


46 MARRIAGE. 


pee the latter case, though one of them should consent to the 
concur, marriage of their slave, the contract would not be lawful 
without the consent of the others, or their subsequent 
allowance of it, according to the most approved doctrine. 
Whenboth Second. When both the parents of a child are slaves, 
eae ta the child is also a slave, and if they belong to one owner 
their child the child is his exclusive property. If the parents belong 
peas to different owners, the child is their joint property in 
equal shares. If thoro was a stipulation that the child 
should be the property of one of them, or that the 
share of one of them in the child should be greater than 
that of the other, effect must be given to the condition. 
When When one of the spouses is free, the child is to be 
ois affiliated to him or her, whether the free parent be the 
te ee father or the mother,’ unless the master of the other had 
on stipulated that the child should be a slave, in which case 
parent. ‘effect must be given to the condition, according to the 
most approved doctrine. 
Afreeman J'hird. When a freeman has married a slave without 
ave sai the permission of her master, and, before obtaining his 


out ber approval of the contract, has connubial intercourse with 
master's ‘ : ‘ ; ‘ 

permis- her, knowing the illegality of the connection, he is a cance 
le ef or fornicator, and liable to the hudd or punishment 
an and specially appointed for the offence. If the slave were 


aac also aware of the illegality she has no right to dower, and 
course be- any child of which she may be delivered is the slave of her 


pee owner. If, on the other hand, the freeman were ignorant 
ther’s of the unlawfulncss of the contract, or there is any 
snlese the S8Mblance of right in the case, he is not subject to the 
father were liudd, but is liable for dower, and the child is free, though 
net This father is bound to make good to the owner ofits 
gality, mother the value of the child as of the day on which it was 
ae born alive. So also ifa freeman should enter into a con- 
childis tract of marriage with a slave on the faith of her own allega- 


Hee tion that she is free, he wowd in like manner be liable 
for her dower, though some of our doctors are of opinion 








hemes 


' According to the Hanifites, the child follows in all cases the 
condition of its mother.—D., p. 363. 
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that the liability is only for a tenth of the dower if’ she 
is a virgin, and half a tenth if she is not so; and her 
children by him are slaves, but it is incumbent on him to 
ransom them by paying their value, which the master is 
bound to accept, and to surrender them to him on these 
terms. If the husband has no property he may work out 
their ransom by emancipatory labour ; but whether, if he 
refuse to do so, it igs incumbent on the Imam? to ransom 
them, is question on which there are different opinions, 
some maintaining the affirmative, ih reliance on a weak or 
insufficiently authenticated tradition, while others insist 
that the ransom is by no means incumbent on the Imam, 
because the father is liable for the value of the children. 

Fourth. When a man has married his male to Iiis eats 
female slave, some are of opinion that it is incumbent on his ate 
him to give her something by way of portion, while others - female 

ave is not 
Maintain that it is not so; and jt were, perhaps, more in bound to 
accordance with the general principles of law to say, that cehee 
it is proper and becoming in him to make her some allow- by way of 
ance on the occasion of her marriage, but by no means an Potton. 


incumbent duty. If he should die, his heirs have the 0" }'s 


death, his 
option of either allowing or cancelling the contract.* But heirs may 
cancel the 
the slave hersclf has no option in the matter. mnAerine, 


Fifth. When a slave has niarried a free woman, with A free wo- 
knowledge on her part that it was without the permission ne ie 
of his master, she has no right to dower, nor even t0 slave with- 
maintenance, if she were also aware of the unlawfulness of ser 
such an union, and her children are slaves; but if she of hismas- 
were ignorant of its illegality, they are free, without any eae 
liability on her part for their value. If connubial inter- dower. 
course has taken place, she is also entitled to dower as 
against the slave, for which he may be sued if he should 
ever obtain his freedom. 

Sixth. When a male slave has married a female slave The issue 
belonging to andther than his own master, the children of — 


the marriage belong to the masters jointly, whether they ia i 
VCS De- 


a etn 





ee le 











* Head of the Mussulman community. 
§ Even, it would seem, though the marriage had been sanctioned 
by him.—See post, p. 50, as to purchaser’s power to cancel. 


48 MARRIAGE. 


longing to both allow or refuse their assent to the marriage. But if 


diferent one only assents, the children belong exclusively to the 
istheir other. So, also, if a male slave should have illicit inter- 
ree course with a female the property of another, the child 


would belong to the master of the latter. 
A person Seventh. If a person should marry a female the pro- 
who mer- erty of several owners, and should purchase the share of 


ries a slav 
belonging one of them in his wife, that would cancel the marriage, 


pain and it would be no longer lawful for him to have connubial 
and pur- intercourse with har” Kyven though the other partner 
ee should allow the marriage subsequently to the purchase, 


oneof that would not remove the prohibition. Some, however, 
en f opinion that scxual intercourse with her would 
prohibited @Fe Of opinion that scxual intercourse with her wou 
from con- thereby be rendered lawful, but the opinion is not well 
nubial in- d. If] j ] e h i 
tercourse SUpporte 1e were merely to legalize her to him, * 
with her. that, according to others, would render their intercourse 
‘lawful, and there is a report to that effect. But this has 
Because a also been denied, because the cause which renders sexual 
woman 2 ° o 8 6 . 
cannot be iMtercourse lawful does not admit of division. In like 
sae py Manner, if one were the owner of half a partially eman- 
enyoyec . . . 
cha of , cipated woman, it would be unlawful for him to have such 
ae intercourse with her, either by virtue of his right of pro- 
rights.  perty or of a permanent contract. Some, however, have 
said that it would be lawful if the contract were by moote 
restricted to a particular time, and there is a report to that 
efect ; but the doctrine is still open to doubt and difficulty 


for the reason just mentioned. 


As adjuncts to the marriage of slaves, it is necessary 
to consider the effects of Emancipation, Sale, and Divorce. 
I. As to the effect of Emancipation on the marriage of 


A female glaves. When a female sluve is emancipated, she may 
slave when : 
emanci- cancel her marriage, whether the husband be free or a slave. 


pated has Some of our doctors have made a distinction between the 
an option, 
andmay two cases, which seems more agrecable to the general 


cancel her principles of law. The option thus allowed to her must, 
marriage. 


pr wee ee ~~ eee ne cee oe — ae — = — — oe 





‘ See post, p. 54. 
5 That is, that she has the option only when he is a slave, as is 
apparent from what follows. 
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however, be exercised immediately. When a male slave Bute male 
is emancipated, neither he nor his master have any option, sate 
nor has his wife, whether she be free or a slave; for, as option. 
she was satisfied with her husband when he was a slave, 
much more should she be so now that he is free. But if 
they were both the slaves of one master, who emancipates 
them both, she has her option, notwithstanding the eman- 
cipation of her husband. And the result would be the 
same if they were the property of different owners, who 
concurred in emancipating them at the same time. 
* The emancipation of a female slave may be lawfully The eman- 
made the subject of her own dower, and the contract may ee 
be established against her by making the word of contract slave may 
on Pie e the sub- 

precede that of emancipation, as, for example, by the ject of 
man’s saying, “I have marricd thee, and cmancipated dower. 
thee, and made thy emancipation thy dower ;” for if the 
emancipation were placed first, she would have a choice * 
being free, and might either accept or reject the proposal. 
But it has been said that this is not necessary, for phrases 
joined together are but one sentence; and this is correct. 
Tt has been further maintained by some that the word of 
emancipation should have the precedence, for the woman 
is already lawful to her master, and there can be no neces- 
sity for a contract when the right of enjoyment is already 
established by virtue of the right of property. The first 
opinion, however, is the most common or generally received. 

An oom-t-wulud, or mother of a child, is not emanci- An oom-i- 
pated till after the death of her master, and then only out ee 


emanci- 


of the child’s sharo in his estate.° If the share is insuffh- pee be 
cient to make up her value, she must herself perform ters death, 


emancipatory labour for the excess, her child being in le a 
nowise liable to work on that account. Some of our share in 
doctors, however, maintain his liability; but the first Bis estate; 
Opinion is more agreeable to the principles of the law. 

If her child should die during the lifetime of its father, and, it her 


child dies 
she returns to a state of absolute slavery, and may be pbeforehim, 














5 According to the Hanifites, she is emancipated out of the whole 
estate.—D., p. 378. 
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rere to lawfully sold. And even while her child is alive she may 

of absolute D6 lawfully sold in payment of her original cost, if still 

slavery. due, and her master has no other property besides herself. 

Some of our doctors go so far as to maintain that she may 

be lawfully sold afier the death of her master for the 

payment of his debts, though there may be no original 

cost, (or, in other words, though she may not have been 

purchased, or if purchased, though her price be no longer 

due,) when the debts absorb the whole estate so as to Feave 

nothing after they have been paid. If, while her price is 

still due by her master, he should marry her, making her 

emancipation her dower, then gct her with child, and 

finally die insolvent as to her price, she may be sold on 

account of the debt. But whether her child would, in 

such circumstances, revert to a state of slavery, is a 

question as to which, though it has been answered in the 

* affirmative on the ground of a report by Husban ben Salim, 

yet the more approved doctrine on the subject is that 

neither the emancipation nor the marriage is cancelled, 

and that the child docs not revert to 2 state of slavery, 

his freedom and that of his mastcr’s having been once 
completely established.” 


II. As to the effect of Sale on the marriage of slaves. 
ped Where the proprictor of a female slave has sold her, 
slave equi- this is equivalent to a divorce, the purchaser having an 
Mani ® option either to allow or to cancel the marriage.? But the 

option must be exercised immediately, if he elect to cancel 
the marriage; for if he is aware of the contract, and delays 
to cancel it, the contract is binding upon lim. ‘The same 
rule is applicable to the marriage of a male slave when 
he is married to a slave; and even when he is married 
to a free woman and is sold, the purchaser has an option 
according to one tradition, but it is considered weak or 
insufficiently authenticated. When both the married parties 
are slaves and belong to one owner, who sells them to 


7 See turther on the subject of the vom-i-wulud in tho section on 


[steelad, p. 57. 
® The purchascr has no such option by the Lanifeea code. 
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different purchasers, each purchaser has the option; so, 

also, if one person should purchase them both, he would 
have tho like option ; or if the owner should sell only one 
of them, retaining his right to the other, the buyer and 
seller would each have an option, and the contract between 
the slaves would not be established without the consent of 
both ; while if there should be any children of the marriage, 
they belong to the master of the parents. 

When a man has given his female slave in marriage, If the sale 
he is entitled to her dower as already mentioned ; but if Sitar 
he sells her before connubial intctcourse, his right to it is place be- 
extinguished, because the marriage on which his right was "C.00P" 
founded is cancelled by the sale. If the purchaser chooses tercourse, 
to sanction the marriage he becomes entitled to the dower, the seller 
because his sanction is like a renewal of the contract. If see to 
the salo does not take place till after connubial intercourse, — 
the first owner, that is, the seller, is entitled to the dower, . retains 
whether the second, or purchaser, sanctions the marriage 
or cancels it, because the right to the dower was completed 
by the intercourse while the slave was his property. On 
this point, however, there are various opinions, though the 
correct doctrine is as we have stated it, 

If a man should contract his male slave in marriage, Effect of 
and then sell him before connubial intercourse, it has boon nae 
said that the purchaser may cancel the marriage, and that seeeiot § 
the seller is liablo for half the wife’s dower. But others of forhal? the 
our doctors have denied both these propositions. dower ; 


When a man has sold his female slave, and claims as ae also 

n the affi- 
his the child of which she is pregnant, while the purchasor } lation of 
refuses to recognize his claim, the assertion of the seller ig he child 


of which a 
not to be rsbiwed in cancellation of the sale, but is to be female is 


received as regards the affiliation of the child, because it ae 
iS an acknowledgment which does not injure anybody.’ claimed by 


The point, however, is subject to some doubt. the seller. 


III. As to the Power to divorce, and its Effects on the ue : = 


marriage of slaves. male slave 
ee ey ay _ nan _____ has no 


9 A fetus in the womb is not included in the sale of the mother. 
—I{m. D., p. 133. 
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power to When a male slave, with the permission of his master, 
repudiate , 
his wife; as married a free woman, or the slave of another, he can 


neither be compelled to repudiate her, nor can he be pre- 

vented from doing so. When, again, a man has married 

be servitit his male to his female slave, though the contract is a real 

own slave. marriage, and not the merc legalizing of scxual intercourse, 

still the power to separate them is in the hands of the 

How the master,” and he may exercise it without the use of the 
power may , eae ‘ 

be exer- Word tuldk, or repudiation, as, for example, by saying, ‘‘I 

cised. have cancelled your ¢ontract,” or by ordering one of them 

Effect of to withdraw from the other. But whether such an expres- 
jtsexercise , . ° 

whenwith- Sion would have all the effect of a tuwlék is a question on 

Soles which there is a difference of opinion, some answering it 

tuldh. in the affirmative—so that, according to them, if it were 

repeated twice, with an intcrvening revocation, the woman 

would be prohibited to her husband until she were first 

‘ married to another—while others maintain that the expres- 

sion would be a cancellation of the marriage, and this 

opinion seems to be more in accordance with the general 

principles of the law. If her husband should repudiate 

her, and she is then sold by her master, she must complete 

the iddut of repudiation. But must the seller subject her to 

any further purification, than this iddut? Thisisa question 

that has been answered both in the affirmative and the 

negative, but the lattcr answer is most correct, because she 


has been already purified by the addut, which is sufficient. 


SEcTION SECOND. 


Scrvile Marriage, or the Marriage of Female Slaves by 


Right of Property. 
Of two This is of two kinds, according as the right is to the 
kinds. —_ person or to the usufruct of the slave. 
1. Where I. When the right is in the person. There is no limit 


the right to the number of women with whom a man may law- 

is to the : : Sonat 

person, fully have sexual intercourse by virtue of this right. He 
may also be the owner at the same time of 2 woman 





10 He docs not seem to have any such powers under the Hanifeea 
code. 
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and her mother; but, when he has once had intercourse 
with either of them, the other is prohibited to him. 
Further, he may be the owner of a woman and her sister 
at the same time; but, when he has once had intercourse 
with either of them, the other is prohibited to him until 
he parts with his property in the first. When he has 
done this, the second is lawful to him. So, also, it is 
lawful for a son to be the owner of a slave who has been 
enjoyed by his father, or for a father to be the owner of a 
sjave who has been enjoyed by his son; but neither can 
lawfully have sexual intercourse with one who has ever 
been enjoyed by the other. 
When a master has given his female slave in marriage, A married 
: aoe ; ; ‘ cmale 
she is prohibited to him until a legal separation has been slave is 
made between her and her husband, and she has fulfilled prohibited 
her iddut, if liable to observe one. Nor can the master master till 
eancel her marriage, otherwise than by selling her, which srr 
arated 
he is at liberty to do, when the seller will have an option, fhe 
and may cancel it if he please. In like manner, it is Husband. 
unlawful for him to look at any part of her person that 
may not be seen by others as well as a proprietor. 
Further, it 1s unlawful for a man to have sexual inter- Se 
course, by virtue of a right of property, with any woman !e re who 
whom he holds in joint ownership with another. ote: 
It is not lawful for the purchaser of a female slave to and toa 
have connection with her until she has undergone the ee 
usual purification." And if the slave is married, and he has under- 
has once given his sanction to the marriage, he has no eer ade 
power after that to cancel it. So, also, if he were aware ee 
of her being married, and made no objection, he 18 pre- the pur- 
eluded from een the marriage, or having connection chaser 
cancel a 
with the woman, until she has been seein separated n marriage 
from her husband, and has completed her iddut, if liable ae he 
to observe one. But if he does not allow the marriage, sanctioned. 
there is no necessity for ar iddut, and purification 1s 


sufiicient to legalize his connection with her. 





nena 


1 That is, till after one of her monthly courses, or the lapse of 
forty-five days from the date of the purchase, provided she has 
arrived at puberty.—/m. D., p. 136. 
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Married . 
women It is lawful to purchase from enemies their married 
may be , women, and also their daughters, and from schismaticks ” 
from ene- whatever they may have captured from enemies. 
=e Every one who has become the proprietor of a female 
tion neces- Slave, in any of the ways by which property may be 
every aia acquired, is prohibited from having sexual intercourse with 
quisitionof her until she has been purified by an occurrence of her 
ea courses. And if there is any delay in their appearance, 
when the woman is of the proper age, she must observe 
an iddut of forty-five days. But there is no necessity for 
this if, at the time of his acquiring the right to her, the 
courses were actually on her, further than that he must 
wait for their completion. So, also, if she belonged to a 
just person, who informed him that she was purified, or if 
she belonged to a woman, or is an ayessah, that is, one 
who has despaired of offspring, or is pregnant, none of the 
precautions would be necessary, cxcept that in the last 
case their omission is accounted abominable. 
When itis When a man who is the owner of a female slave 
required emancipates her, he may lawfully enter into a contract of 
contract of marriage with her, and proceed to connubial intercourse 
ea with her without subjecting her to any purification, though 
by emanci- in this case also it were better to do so. But if a man 
pation. should emancipate a female slave after he has had con- 
nection with her, it is not lawful for another to enter into a 
contract of marriage with her until she has observed an addut, 
which, in this case, is three months, unless the emancipation 
were preceded by some toovlrs or intermenstrual periods. 
Where the II. Where the right is to the usufruct of the woman. 
ea ta This involves a consideration of its form, or how the right 
fract. may be conferred; and its laws, or the rules by which 
How the its excrcise is regulated. And first as to its form or 
cae how the right is conferred. This is done by saying, ‘‘ I 
conferred. have made it lawful for you to have connection with her,”’ 
r ‘‘ I have given you the legal right to have connection 
with her ’’ *—and the right cannot be conferred by the word 


arceut or commodate loan. But whether the word ibahut, 


ee eee 





2 Literally, people of error. 
3 Both expressions contain inflections of the word hulu. 
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which signifies to permit, is sufficient, is a question on 
which there are different opinions—of which, however, the 
opinion which is in favour of its legal sufficiency is that 
which is best supported by traditional authority. With 
regard, again, to the words wuhubtoku, (I have given to 
tltee,) to have connection with her, swwwughtoku, (I have 
authorised thee), and mulluktoku, (I have conferred on 
thee) those who think that the word ibahut or permission 
is sufficient maintain the sufficiency of these also. But 
this is denied by those who insist that no form of 
expression can be lawfully employed for the purpose except 
some inflection of the word tullcel. ™ 

Whether the expressions by which this right is con- Doubt as 
stituted arc in the nature of a contract, or of a transfer of eras 


ure of the 
usufruct, is a question on which there is a difference of right— | 

Ge pte whether it 
opinion among our doctors, founded on a respect for female js a con- 
chastity arising from an idea that sexual enjoyment is ee 
unlawful under any other conditions than contract or a ea teac 
right of property; but perhaps the more correct of the two 
opinions is the last, or that which makes it a transfer of 
usufruct. Whether, again, a female slave can be legalized 
ta a male slave, is also a point on which there are two 
traditions. According to one of these, which is supported 
by the consideration that the legalization is a kind of grant 
or transfer, of which a slave can hardly be the recipient, it 
is forbidden ; while according to the other, which is sup- 
ported by the consideration that it is only a permission, 
of which a slave is quite capable, it is lawful when a 
particular female is indicated. Moreover, the last of the 
two traditions scems to be most agreeable to the general 
principles of the law. 

A moodubburah® and an com-i-wulud may be legal- A moodub- 

: : : urah and 
ized like an absolute slave. But when a man is only the an com-i- 


partial owner of a slave, and she surrenders or legalizes wu/ud may 








' : be the sub- 
herself as to the other part,ethe transaction is not lawful ; ject of this 
oe a a ar a ee a a eae transac- 
14 An increased infinitive of hudlu. tion, 


1 A female slave with whom her master has entered into an 
agreement of dudbeer, or emancipation at his death. 
16 Mother of a child to her master. 
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though if she were the joint property of several owners, and 
they all combined in legalizing her, it has been said that the 
transaction would be quite lawful. The difference between 
the two cases is that a woman cannot legalize herself. . 
Laws or Next as to the laws or rules by which the exercisp of 
rules, : . 
__ the right is regulated. 
cum First. The right is limited to what is strictly within 
limited by the meaning of the language in which the permission is 
te ofthe granted, or what the circumstances of the case demon- 
language strate was clearly intended to be included. Thus, if the 
sn Which it Dormission was to kiss, the licence is confined to kissing. 
ferred. So, also, if the permission is to touch, sexual intercourse 
is not included ; but a permission of the latter compre- 
hends all other kinds of dalliance. If the permission is 
to employ the woman in service, she cannot be used for 
sexual enjoyment; and if the permission be for sexual 
“enjoyment, she cannot be employed in service. If she is: 
enjoyed without having becn duly legalized, the man who 
has had intercourse with her is a sinner, and is bound to 
make compensation to her owner, and any child which 
may be the fruit of such intercourse is a slave and such 
owner's property. 

The child Second. The child of a female slave who has been duly 

ie auly legalized is free; and if freedom is expressly stipulated for 

legalized when the word ibahut or permission is employed, the child 

is free. ig frce in that case also, without any manner of doubt, and 
there is no way of procceding against the father ; but in 
the absence of any such condition it has been said that the 
father is bound to ransom the child by paying its value. 
It is, however, maintained, on the other hand, that he is 
under no such obligation, and this is the better founded of 
the two opinions. 

Inter- Third. There is no objection to sexual intercourse with 

course not ° ° 

subject to & Slave though there is another person in the same apart- 

the same ment with her; nor to the sleeping between two slaves, 

restraint nee ; 

us under a though this is abominablo in the case of free women. It 

contract. ig also abominable to have conncction with a fajirah, or 
woman of bad character, or with one who was born of 


fornication. 


SERVILE MARRIAGE. 57 


Section Turrp.” 


Of Isteelad.® 


This requires the explanation of two matters. First, 
hew it is constituted ; and, second, the laws relating to 
the oom-i-wulud, or mother of a child. 

I. Isteelad is constituted by a female slave bearing a Constitu- 
child to her master while she is his property ; for if a man %4 558 
should beget a child on the slave of Another, she would not ing a child 
fecome, ules cone: -wulud, though he should afterwards fhm 
become her proprietor. Ifa man should beget a child his ll 
on a free woman, and subsequently become hor proprietor, ?" - 
she would be his vom-i-wulud, according to the Sheikh ; but 
not so according to a report of Lbn-i-Warid. But if a 
man should have connection with a slave impledged to 
,him, and she should become pregnant in consequence, she 
would be his oom-i-wulud, and the result would be the 
same if a zinimec, or Infidel subject, should have connec- 
tion with his female slave, and pregnancy should ensue; 
but here, if the slave be converted to the Mussulman reli- 
gion, the master would be obliged to consent to her sale. 


Il. The laws relating to an vom-t-wulud. 


First. An oom-t-wulud 1s a slave, and is not enfran- Oom-i-wu- 
chised by the death of her master, but out of the share of ane 
her child in his estate.’ The master, however, is not at by mere 
liberty to sell her so long as her child survives, except only } he aes 
on account of her own price, when he has bought her on 
credit, and has no other means of defraying the debt. 

But if the child should die, the mother returns to a state 
of absolute slavery, and may be lawfully sold, or otherwise 


disposed of at the pleasure of her master. 


Oe rete ee ete 








T This short section has becn introduced here from p. 368 of the 
original. 

'8 ‘The word means literally to claim a child (D., p. 377), but here 
it is employed in a somewhat differcnt sense. 


'° According to the Hanifites she becomes absolutely free at the 
death of her master. D., p. 378. 
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but is s0 Second. When her master has died, leaving her child 
out of her surviving, she is entitled to emancipation out of the share 
sharein of the child in the master’s property, and if the share be in- 
his estate. : : : 
sufficient, she is to be emancipated pro tanto, or as far as 
the share will go, and to work out the remainder of her 
value by emancipatory labour. 
A bequest Third. When the master has made a bequest to his 
ould by oom-i-wulud, though some of our doctors: maintain that 
her master, the legacy is to be paid to her, and she is still to be eman- 
ean cipated out of the portion of the child, the better opinion 
oe seems to be that the legacy is to be first applied to her 
before emancipation, and that it is only the balance, if the legacy 
oie oF should be insufficient for the purpose, that can be taken 
her child, Out of the portion of the child. 
The fine Fourth. When an voom-i-wiulud has committed an 
eens offence, the fine or compensation due on account of it 
offences ‘attaches to her person, which her master is obliged to 
tae ransom, but to what amount is a question on which there 
tachesto 1s a difference of opinion, some saying that it is the less of 
her person. two gums, viz. the irish, or established compensation of 
the offence, and her value, while others maintain, with 
more appearance of truth, that it is the erish, whatever that 
may be. He may, however, surrender the slave herself, if 
he please, to the person against whom the offence has been 
committed. And it is reported as from Abee Abdoollah, on 
whom be peace, that the master is personally lable for 
trespasses by her on the rights of individuals, but that if it 
be against a joumaut, or collection of persons, he has an 
option, and may either ransom her or surrender her to the 
persons injured, or their heirs, in proportion to the extent 
of the offence. 
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CHAPTER IV. 
OF CAUSES FOR WHICH MARRIAGE MAY BE CANCELLED. 


Section First. 


Personal Blemishes in Man and Woman. 


THE personal blemishes of a man are threc in number: Blemishes 
in a man. 
Insanity, Eunuchism and Impotence. 

The Insanity of a husband empowers his wife to cancel Insanity. 
their marriage, whether the insanity be continued or occa- 
sional, and so also when it is supervenient or occurs after 
the contract, and whether before or subsequent to connubial 
intercourse. With regard to supervenient insanity, it has 
sometimes becn made a condition of its being a cause for 
the cancellation of marriage, that the man should not have 
understanding sufficient to recognize the stated times of 
prayer, but the soundness of this opinion is at least liable 
to doubt. 

Eunuchism is the loss of both the testicles, and in- Eunuch- 
cludes in its meaning their actual destruction by castration. *"" 
This is a cause for the cancellation of marriage when it 
has occurred before the contract; and even when it is 
supervenient to it, according to some of our doctors; but 
this opinion is not to be relied on. 

Impotence’ is a cause for the cancellation of marriage, Impotence. 
though it should not occur till after the contract, provided, 
however, in this case, that the man has had no sexual inter- 


! Tnin. A definition of the term is given in the text, which may 
bo dispensed with, as its meaning is sufficiently expressed by the 
English word. 
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course either with his wife or another woman ; for if this 
has occurred, though only once with his wife, or if, while 
impotent with regard to her, he has had connection with 
another woman, the wife has no option according to the 
most approved doctrine. So, also, if he has had conrec- 
tion with his wife against nature,? though impotent in the 
natural way, she has no power to cancel their marriage. 
Whether, again, jub or the removal of the penis only be a 
sufficient cause for cancellation, is a point on which there 
is a difference of opinion; but, according to the opinion, 
which is the more agreeable to the general principles of 
the law, it does enable the wife to cancel her marriage, 
provided, however, that so much of the stump has not been 
left as is sufficient for coition. 

A man cannot be rejected for any other cause than one 
of these above mentioncd. 


° | . ° . 
Blemishes The blemishes of a woman are seven in number: in- 


In & Vo- 
man. 


Insanity. 


Joozam, 


Burs. 


Kurn. 


Ifzao, 
Or). 


sanity, joozum, burs, kurn, ifzao, blindness and ww. 
Insanity is a total derangement of the intellect, and an 
option is not established by slight aberrations which easily 
subside, or by stupors, though of frequent occurrence. 
But if these are confirmed or permanent the option is 
established. Joozam? is a disorder in which there is a 
drying up, or withering of the members, and a falling 
away of the flesh. Burs} is a whiteness which appears on 
the surface of the body from an excess of the humours ; 
but if there is any room for doubt as to the symptoms, 
this does not give the power of cancellation. Kurn is 
sometimes described as a fleshy protuberance, and some- 
times as a bone growing in the womb, which prevents 
coition. Ifzao is the two passages of nature becoming one.* 
With regard to Urj there is some doubt; but it seems 
more agreeable to traditional authority to include it among 
female blemishes when it amounts to actual lameness. 





eee ee erie One ee eee er eee ver Ora e 

? There are two traditions with regard to this practice, and though 
according to the more gencrally reccived of these it is not unlawful, 
yet it is deemed to be utterly abominable.—Shuraya, p. 260. 

3 Black and white leprosy according to Jm. D., p. 82. 

4 See ante, note, p. 26. 
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Ttutuk’ has been placed by some among the blemishes of Rutuh. 
& woman which give a right to cancel marriage, and when 
it has provented coition from the beginning, there seems 
to be ground for this opinion, on account of the privation 
of sexual enjoyment,—that is, when it cannot be removed 
or has resisted the usual remedies. 
A woman cannot be rejected for any other than the 
seven blemishes above mentioned. 


SEcTION SECOND. 


Laws relating to Blemishes. 


Iurst. Blemishes in a woman that existed before the A blemish 
tract afford a cause for tl ation of marriage ; ian, to 
contract afford a cause for the cancellation of marriage ; man, to be 


but it cannot be cancelled on account of any that occur & ground 
after the contract and connubial intercourse. With regard, ieee 
again, to those that occur aftcr the contract but beforu m¥st have 
: ‘ ; existed at 
such intercourse, there 1s room for doubt ; but, according to the time of 
the opinion that is best supported by traditional authority, ee 
they are not a sufficient cause for cancellation, and this is = 
corroborated by the consideration that at the time of the 
contract it was free from objection. 

Second. The option of cancellation must in all cases be The right 
exercised immediately, for if a blemish be known to man roe 
or woman, and they do not hasten to cancel the contract, exercised 
it becomes binding upon them. And the rule is the same aa 
in the case of option on account of tudlees or deception. 

Third. Cancellation on account of a blemish is not Cancella- 
tulak or repudiation. Hence, it does not give occasion for tench & 
halving the dower, * and is not reckoned in making up the "ot repu- 
number of three repudiations. meee 

Fourth. A man may lawfully exercise his right of and does 

‘ : . 3 , not require 
cancellation without the intervention of a judge. And a the inter- 
woman may do so also. True, that in establishing impo- een 
tence a judge is required to fix the period allowed to the except in 


: ° eae my the case of 
man in such cases to test his inability. But on ‘the Giger: 











ee 





eel a. 





5 Female organs so narrow as only to allow a passage for the 
urine—Johnson's Arab. Dict. 
6 That is, in case of cancellation before coition. 


In disputes 
as to ble- 
mish, de- 
nier’s word 
preferred. 


How the 
right to 
dower is 
to be de- 
termined 
on cancel- 
lation of a 
marriage. 


Special 
rules for 
the esta- 
blishment 
of impo- 
tence. 
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expiration of the prescribed period, she can cancel the 
marriage of herself when no connubial intercourse has 
taken place. ” 

Fifth. When there is a difference between the partjes 
as to the existence of the blomish, the word of the denier 
is to be received in the absence of proof. . 

Sixth. When a husband has cancelled his marriage for 
one of the blemishes before described, and this is done 
before consummation, the wife has no right to dower ; but if 
it is not done till after 4onsummation, she is entitled to the 
full amount specified in her contract; for the rieht being 
once established by coition, is so completely confirmed that 
it cannot be extinyuished by cancellation. The husband, 
however, has a right of recourse against the person by 
whom he was deceived. In like manner, if a wife should 
eancel her marriage before consummation, she has no right 
to dower, except in the single case of impotcnec; while if 
she does not cancel it till afler consummation, she is 
entitled to the full sum specified in the contract. So also, 
where the blemish for which the marriage has been can- 
celled is the husband being an eunuch, the wife is equally 
entitled to her full dower if coition has taken place. 

Seventh. Impotence ,is not established without the 
husband’s acknowledgment before the judge, or proof of a 
previous acknowledgment by him, or by his refusal to 
swear. If there is none of these, and the wife prefers a 
claim on the ground of impotence, the word of the 
husband is to be received when confirmed by lis oath. 
Some, however, contend that he should be placed standing 
in cold water, and that if there is a contraction of the parts, 
judgment should be given according to his assertion, while 
if they remain relaxed, judgment should be given in favour 
of the woman. But no reliance is to be placed on this 
experiment as any test. If impotence has been established 
against the husband, and he subsequently alleges con- 
nubial intercourse with his wife, credit is to be given to his 
assertion when confirmed by his oath. And if he alleges 





: According to the Hanifites, a decree of separation by the judge 
seems to be necessary. ., p. 347. 
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that he has had connection with other women, his word is 
still to be received if accompanied by his oath. But 
judgment should be given against him if hoe refuse to 
swear. Some, however, maintain that in this case the oath 
is to be tendered to the wife, and the opinion is recom- 
mended by the usual course of procedure in cases of 
refusal. 

Eighth. When impotence has been established, and Course to 
the wife is patient, or declines to procced in the matter, hae a 
nothing further is to be said ; but if she insists on bringing tore the 
it before the judge, the caso is to bo postponed for a year !""S% 
from the day of her appeal to him, and if, in the interval, 
connubial intercourse takes place, or the husband has had 
connection with another woman, the wife has no option ; 
but if nothing of the kind has happened, she has 4 right 
to cancel her marriage, and has a right to half the dower. 


SECTION THIRD. 
Tudlees,® or Deception. 


Where a man has married a woman on condition of Amanwho 
. » Marries & 
her boing free, and she proves to be a slave, he has a right woman on 
to cancel the marriage, even though connubial intercourse eee 
should have taken place. Some go further and say, that ing free, 
the marriage is void; but the first opinion is _ better maa 
founded on traditional authority. If the marriage is riage if she 
cancelicd before coition, the woman has no right to dower ; SA mec 
but if the cancellation does not take place till after it las 
occurred, her right to dower is fully established. Some 
say, however, that the dowcr named in the contract is 
extinguished, and that her master can claim only the 
tenth if she were a virgin,-:and half the tenth if she were 
not so; but the first opinion seems to be more agreeable 
to the general principles of the law. And the husband has 
aright of recourse for a refund of whatever he may be 
obliged to pay, against the person who practised the decep- 


tion upon him. [f that person were the master of the 


we wee 


§ Literally, “ concealment of faults.” 





err eemeneeeres 
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slave, some of our doctors are of opinion that the marriage 
is valid, and the wife made free by virtue of his declaration, 
if the words of which he made use were such as can fairly 
be construed to imply emancipation, while if they cannot 
bear that construction, she is not emancipated, but has no 
right to dower. If the woman herself were the decefvey, 
her mastcr is entitled to compensation for the enjoyment of 
her person; but the husband is entitled to a refund of it 
as against the woman herself if she should ever be emanci- 
pated; andif he has actually paid her the dower, he may 
immediately recover whatever of it may be still in her 
hands, and proceed against her for the remainder when she 
has obtained her freedom. 
And a When a woman has married a man on condition of his 
has the being free, and he proves to be a slave, she has power to 
rap ened cancel her marriage before or after connubial intercourse ; 
circum. © but if the marriage is cancelled before it, she has no a 
stances. to dower, while her right to it is fully established if the 
cancellation docs not take place till after coition. 
Amanwho When a man has contracted with another for his 
ee daughter on condition of her being the child of a free 
ther forhis woman, and it proves that her mother was a slave, some of 
hence our doctors maintain that he has a right to canvel the 
tion of her marriage ; and it would seem that he has such an option 
pay ee when there was an express stipulation to that effeet; but 
free wo- not so, if the contract were in gencral terms. If he should 
veneal the &vail himself of his option, and cancel the marriage before 


marriageif coition, the woman has no right to dower; but if the 


ses * cancellation docs not take place till after ae her right 


child ofa to dower is fully established, the husband having at the 


ees same time a right of recourse against the deceiver for a 
refund of it, whether he be the father of the damsel or 
another person. 

Kvery per- If aman should marry his daughter to another ag the 


sala child of a free woman, and should gend him, instead of her, 


a his daughter by a slave, the ‘husband may return her ss 


hasbeen her father; but if coition has taken place, he is liable for 


poe are her proper dower ; for which, however, he is entitled to o, 


his wife, Yefund from the father, who must also restore to him the 
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daughter whom he had actually married. So also may may return 


every one act to whom another than his own wife has been eeu 


brought, whom he supposes to be his wife, whether the her proper 


woman be higher or lower in degree than the person whom oreo 
he has married. takesplace. 


. When a man has married a woman stipulating for her Amanwho 
being a virgin, and finds that she is not so, he has no ae . 
power to cancel the marriage, because the marks of virginity condition 
may have been destroyed by some concealed cause other than ae 
coition. But he is entitled to a dedtiction from the dower virgin, has 


©. . oe i 
equivalent to the difference between the dower of a virgin ee we 


and one who is not so. Some, however, maintain that the marriage if 


amount to be deducted is a sixth of the dower, but this is ae 
crroncous. wise. 


When a man has taken a woman in moot, or by tem- A tempo- 
porary marriage, and finds that she is a dvitabeeah, he 'y ma 
has no power to canccl the marriage, without giving up his r&t be 
right to her during the time or period for which the marriage ued 


has been contracted; nor can he deduct any part of the the woman 
dower. And even though the contract were a permanent * 2% ah 
one, the result would be the sume according to one of two in the 
opinions on the subject. If, indeed, there were a positive easier 
condition that the woman should ,be a Mooslimah, there condition. 
is no doubt that he would have the power of cancelling the 
marriage should she prove to be of a different religion. 

When two men have married two different women, and Case of 
the wife of each has been brought to the other, and he has Ene the 
had connection with her, each of the women is entitled to wives of 
her proper dower as against the man who has had such ae 
connection with her, and must be restored to her own them on 
husband, who is liable to her for the dower specified in her pea 
contract; but it is unlawful for him to have connubial marriage. 
intercourse with her until the expiration of her udut on 
account of the first connection. If both the women should 
die during the zddut, or the husbands should die, each of 
the men would inherit to his own wife, and each of the 
women inherit to her own husband. 

In every place in which we have judged the contract to Lieut 
be void, the wife is entitled, when connubial intercourse is void ad 


PART ITI. B 
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initio, the has taken place, to her proper dower, and not to the dower 
wife is ‘ . ° 

entitled to ®ppointed for her by the contract; and in every place in 
the proper which we have judged the contract to be valid, the wife is 


dower ; ; 
and-wher- entitled, on cancellation of her marriage, to the full dower 


sid specified. It is maintained by some of our doctors that if 
cancelled, the marriage is cancelled on account of a blemish ante- 


oe w cedent to coition, the proper dower is due, whether the 
the dower blemish were in existence before the contract, or did not 
specified — ggcur till after it ; but the first opinion is more agrecable to 


it, : 
=e the gencral principles of the law. 


t 
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CHAPTER V. 


e 
Or Muar on Dowe;ER. 


SECTION FIRST. 


Valid Dower. 


AnytTutna whatever which is capable of being legally Anything 
acquired, whether it bo substance or usufruct, is a valid Tegefully ne 
subject of dower; and marriage may be lawfully contracted appropri- 
for the usufruct of a freeman, that is, for service to be era 
rendered by him in the teaching of a trade, or instruction subject of 
in a chapter of the Koran, or any other lawful business, or pepe 
even for the personal service of the husband himself for a 

stated period, although some of our doctors have prohibited 

the latter on the authority of a report, which, however, is 

but weakly authenticated, and further, falls short of tho 
prohibitive sense which these doctors have put upon it. 

| If two ctimmees, or infidel subjects, should contract Things ur- 
marriago together for wine, or a hog, the contract would ken 
be valid, because these are things which may be lawfully mans may 
acquired by them. But if both or cither of them should b0{2e 


; . ject of 
embrace the faith before possession has been taken of tlic dower 


dower, the husband must deliver its value, as the thing oe 
itself is incapable of being the property of a believer. And 
it makes no difference whether the subject of the dower 
were specific, or engaged for in general terms, and left on 
the responsibility of the husband. If both of the parties 
to a contract in which wine or a hog is the dower, be 
Mooslims, or professors of the faith, or the husband only 
be a Mooslim, some doctors have pronounced such a 


contract to be null, and others have supported its validity, 
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decreeing the muhr-ul-mithl,: or proper dower to the wife, 
in the event of coition. According to a third opinion, sho 
is to receive the estimated value of the wine or hog; but 
the second opinion is most generally approved. 0 

The ; There are no bounds to the quantity or value of the 

loweris dower, which is left entirely 10 the will of the husband and 

dependent wife, so long as it is capable of appreciation, that is, not 

on the wi : ; : : 

of the par- totally destitute of value, like a single grain of wheat, for 

ties. example.? Some of our doctors have declared that a dower 
cannot legally exceed the muhr-ul-soonnut, or the dower 
bestowed by the Prophet on his wives, and have declared 
that any excess over that amount must be returned to the 
husband; but this opinion is not to be rclied upon. 

If the sub- It is sufficient in the assignment of dower that the 

em article which is the subject of it be seen, if produced, 

seen, its = although of unknown measure or weight, like a heap of 

amount ¢ : ; ‘ ane 

need not grain, for instance, or a bit of gold; and it is lawful to 

ie a Cmaarry two or more women for one dower, which must in 
that case, according to some of our doctors, be divided 
equally among them, or, according to others, in proportion 
to their proper dowers,—which latter opinion is more 
agrceable to the general principles of law. 

When a Ifa man should marry a woman for a servant or slave, 

lave er in general terms, without his being seen or described, a 

assigned in slave of medium value must be delivered to her; and tho 

tae same rule applies to a beyt, or house, stipulated for in 


of medium general terms, founded on a report by Aly Ebn Ally 


value must : 
bedeli.  4Lumzah; as also to a dar, or mansion, as recorded by 


vered, Ben Aby Ameer from some of our doctors, quoting the 
authority of Aby al IZusn,> on whom be peace. 
Dower of If a man should marry a woman “according to the 


the t Ss : 
is 600 dir. B00k of God, and the soonnut, or traditions, of his. 


hems, Prophet,” without any specification of dower, she is to 
receive, in that case, five hundred dirhems. If, again, a 
dower is specified for the woman, and also something for 


Spite a roniag ee 








1 Usually pronounced muhr-i-mis? in India. 
* # According to the Hanifites, the lowest amount of dower is ten 
dirhems.—D., p. 92. 
* The fmam Moosey Reza. 
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her father, the husband is legally bound only for the first, 
and the stipulation in favour of the father is of no avail. 
It is otherwise where a husband endows his wife with a 
dower, and stipulates that something is to be given. out 
of it, to her father; for in that case both the dower and 
the stipulation are valid, in opposition to the former 
example. 

It is indispensable in marriage contracts that the The dower 
dower be specified in such a manner as to remove all ar ea 
doubt and uncertainty. Thus, if the dower agrecd upon as to re- 
be instruction in a chapter of the Koran, the chaptcr must oe 
be specificd ; and if it is Ieft in gencral terms the dower tamty. 
mentioned is invalid, and the woman must receive her 
proper dower in the event of consummation. Whether, 
also, the mode of reading ‘ must be specified, is a question 
which some have answercd in the affirmative, and others 
maintain that it 1s not necessary, but that the husband 
must instruct her in a manner that is lawfal,—which lust 
opinion appears to be the best founded. Should the wife 
direct him to instruct another in her room, this is not 
incumbent upon him, as not included in the stipulation. 

If a husband should assign as tho dower of his wife Ifa thing 
the teaching her a business in which he is not expert, or ee 
a chapter of the Koran of which he is ignorant, such dower proves to 
is nevertheless valid, for the engagement is established on ver 
the husband’s responsibility ; and if he is unable to perform the pro- 
it himself, he is bound to pay the hire of such instruction. feat 
If, again, he assign to her as dower a vessel said to contain its value 
vinegar, and it afterwards appears that the contents are a 
wine, some of our doctors have maintained that she is instead. 
entitled to have the value of the wine as if it were lawful, 
and others a similar quantity of vinegar, which latter 
appears to be the better opinion. In like manner, should 
he assign a particular slave, and if it afterwards appears 


that the person is free, or the property of another, the 


tat Amn eee ee ae a 











— ae _—— — —— ~ 


‘ This case has a reference to the seven differcnt modes or tones 
prescribed for reading the Koran in the science of reading the sacred 
book, which is considered, in Arabia, a most important branch of 
study. 
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Case ofa woman is to receive a slave of like valuc as the person 
al a ahiie mentioned. And if he should marry her for one dower 
assign- privately and another openly and in public, the first is 
el her dower.’ 
The hus- Tho husband is responsible for the dower. If, then, 
Beni it should porish before delivery, he must make good its 
sible for vValuc at the time of its loss, according to the most com- 
cared monly received doctrine among us; and if it is found to 
ished, be blemished, the wife may return it on account of the 
defect. But if it should be blemished after the contract, 
it has been said that she has an option, and may take 
either the thing itself, blemished as it is, or its valuc. It 
were better, however, to say that she has no title to claim 
its value, and can only take the thing itself, with a com- 
pensation for the blemish. 
A wife | A woman may refuse to surrender her person till she 
le has received delivery of her dower, whether the husband 
dev herself be woulthy or in straitened cireumstanecs. But whether 
cr she can do so after the marriage has been consummated, 
paid. is a question that has been answered both in the affirmative 
and the negative. The latter opinion, however, is the 
more conformable to the general principles of law, because 
fruition is a right in the husband to which he is entitled 
by the contract. 
Modera- Moderation in the amount of the dowcr is commend- 
ee able; and to exeeed the muhr-ul-soonnut, or dower of the 
dower traditions, (five hundred dirhems,) is abominable. Ag it 
tanaeore is, also, for a husband to have connubial intercourse with 
his wife till he has first paid her the dower, or at loast 
some part of it, or has given her something else as a 


present or gift. 


SECTION SECOND. 


Tufweez, or Gratuitous Surrender. 


. e s a a 
Tufweez This is of two kinds, Tufweez-ool-Beozd, or surrender 


is of t 
Linds Of the person,° and T'ufweez-ool-muhr, or surrender of the 


® See Diyest, note on p. 118. 
° Literally, arvum genitale mulieris. 
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dgwer. By the first is to be understood » contract, in 1. When 
which no mention whatever is made of dower, as if an ee 
agent should say, ‘“‘I have married thee to such an one,” dower in 
or the woman herself should say, ‘I have contracted myself {7% © 
in marriage to thee,” the man saying, ‘‘ TI have consented.” 

This species of contract includes the following cases :— 

First. The mention of dower is by no means a con- A present 
dition of validity in a contract of marriage. If, therefore, ee 
a person should marry a woman without any mention of the woman 
dower, or with an express conditio# that there shall be lace 
none, the contract would be valid. And if he should cvition, or 
divorce her before consummation, she would havo no right (ore 
to dower, though entitled to a mvotdt, or present, whether she is 
she be free or a slave. But if divorced after consumma- ses o 
tion, she must receive her proper dower, having no cluim 
to a present in that case. Further, should one of the 
wartics die previous to coition and before settlement of 
the dower, neither dower nor a present can be claimed in 
such a case; and it is to bo obscrved that the proper 
dower is not established in any case by virtue of the con- 
tract alone, but is determined by its consummation. 

Second. The mukr mithl,’ or proper dower of a woman, How the 
is regulated by the nobility of her,birth, the beauty of her Toi and 
person, and the custom of her female relatives, provided present are 
that it docs not excecd the dower of the svonnut or five- eed 
hundred dirhems. And the mvootdt or present is regulated 
by the condition and circumstances of the husband. Thus 
a rich man is to present his wife with a quadruped, a rich 
dress, or ten deenars; a man of the middle class with five 
deenars, or » dress of middling value; and a poor man 
with one decnar, a ring, or the like. Further, no woman 
is entitled to a present except a woman for whom no dowcr 
has been assigned, and who has been divorced before 
consummation. 

Third. If the parties. agree, subsequent to their Dower 
contract of marriage, upon the scttlement of a dower, may 


it is legal and valid, for tho right is with them, whether after mar- 
riage, 


Ameer emer a ee 





A ne Centennial 





7 Usually pronounced mis? in India. 
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the amount agreed upon is equivalent to the proper dower, 
or is more or less than it, and whether the parties, or onc 
of thom, be acquainted with the proper dower or ignorant 
thereof, for the settlement of the dower rested with them 
Marriage at the first, and it is cqually lawful to the end. 
with a Fourth. Ifa man marry a slave and then purchase her, 
slave in- the marriage is invalidated,® and she has no right either 


validated 
by her to dower or a present. 


husband’s purchasing her, and she 


has no right to dower. ‘ 
ee Fifth. Tufweez, or voluntary surrender, is established 
restricte 


to the case OLLy on the part of a woman who is adult and discrect, and 
uf women is not valid if made by a child or even a full- “grown woman 
who are 
adult and that is of a weak or facile disposition. If, again, a guardian 
discrect. should contract his ward in marriage for less than her 
proper dower, or without any mention of dower, though 
_ the contract would be valid the woman would be entitled 
to her proper dower in virtue of the contract alone. But 
this decision is liable to doubt on the principle that a 
guardian is vested with powers to act as he thinks best for 
his ward, and may therefore be trusted with the tufweez 
or surrender of her person, in confidenee that it is for her 
benefit in the particular instance ; and this decision appears 
to be the most proper.‘ Supposing, however, the first to 
be correct, and that the husband divorces his wife previous 
to coition, she would on that supposition be entitled to 
half her proper dower; whilst, according to the doctrine 
that we prefer she would be entitled to no moro than a 
present. Further, it is lawful for a master to surrender 
his slave without any mention of dowcr, as he has an 
exclusive right to the dower. 
Case of a Sixth. When a master has contracted his slave in 
female 
slave being Marriage without any mention of dower, and has sub- 
married ~~ sequently sold her, the future settlement of dower rests 
without . 
specificae in that case with the husband and the second master, 
oe ang Should he ratify the marriage; and he alone is entitled to 
being a ee 
sold. § According to the Hanifites, marriage is invalidated by either 
party becoming the proprietor of the other.—D., p. 203, and see ante, 
p. 38. 
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the dower without any participation of the first. But if 
her first master should emancipate her previous to the 
consummation of her marriage, and she should approve 
or be content to abide by the contract, she would herself 
alone be entitled to the dower. 

- With regard to the second kind of surrender, or that Second 
of the dower, which is that kind of contract in which the (mio. 
dower is mentioned in general terms and the amount left where the 
to be fixed by one of the spouses. When the husband is sa 
the appointed judge, he is not restricted on the sido of subse- 
cither more or less, and may lawfully fix anything that he quauey 
pleases ; but when the amount is left to the judgment of 
the wife, though she is in nowise restricted on the side 
of less she is limited on the side of more, and cannot 
lawfully exceed the dower of the soonnut, or five hundred 
dirhems. Should the husband divorcee his wife before 
coition, and also before the settlement of the dower, the 
person to whose judgment the matter was Icft must 
immediately fix the amount, and the wife is entitled to the 
half of it ; provided that when the wife is the party invested 
with the power, whatever she awards must not cxcced 
the dower of the soonnut. If the judge or referce should 
die before fixing the amount, and previous to coition, some 
of our doctors have said that the dower is canccllod, and 
the wife entitled only to a mootdt or present, while others 
insist that she has no right to either; but the first opinion 
is supported by express tradition. 


SEcTION THinrp. 
Lhe Laws of Dower. 


These arc comprehended in the following cases :— Bias 
‘irst. When a marriage has been consummated before gower uot 
delivery of the dower, the right to it is by no means can- Sete 
}- 
celled by the consummation, but remains a debt against i aia 
the husband, for which he is responsible, however long or husband 
short may be the delay in its payment, and whether it be =pansible 
demanded or not. There is indeed a report the other way, oa ae 


but that has been set aside or abandoned. payment. 
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Consum- Tt is to be observed that by consummation, as a means 
what” of establishing a right to dower, is to be understood actual 


coition, either naturally or against nature,’ and the right 
is by no means established by mere retirement, as some of 
our doctors have maintained,” the first opinion being better 
supported by traditional authority. : 
When no Second. When no dower has been named in the con- 
ee tract, but the husband has given something to his wife, 
fied,a gift and then consummates the marriage, it has been said that 
before cor’ the thing so given previous to coition is to be accounted 
must be the dower, and that the wife has no right to demand 
assumed to : . ae . . 
hethe  enything more aftor the coition, unless it was previously 
dower, stipulated that the dower should consist of something else. 
unless _ : sex 
otherwise his is founded on an analogical exposition of a report, and 
stipulated. iy supported by the well-known opinion of our doctors. 
Wife enti- Third. When a man has divorced his wife before con- 
Ae fale eal summation of their marriage she is entitled to half the 
if divorced stipulated dower, and if the whole were paid in advance, 
ae he is entitled to a refund of half of it if still in oxistence, 
the whole or half of a similar to it if the thing itself have perished, 
naa at or half of its valuc if a similar cannot be procured. If 
retum there should be any difference between its value at tho 
a time of contract and at the time of taking possession, the 
value. wife is bound only for the lowest of the two valucs. Tf, 
again, the identical substance remain in her possession, 
but it has become injured in some of its qualities, as, for 
instance, if tle dower were an animal which has become 
blind of an eye, or a slave who has forgotten the trade in 
which he was instructed, the husband is in this case 
entitled to half the value, and cannot be compelled to take 
the thing itself, although this decision is liable to some 
doubt. If, however, the diminution of value should arise 
merely from a change in the price, he is entitled to no more 
than half of the article itself, as he is also, on the other 
hand, entitled to the half of jt if an increase in its value 


should take place from a rise in the market price, because 








reciente Re ee amet nnig memento —_ 


® See ante, note, p. 60. 
10 And as is the doctrine of the Hanifite sect.—D., p. 96. 
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no reference can be made to value so long as the actual 
substance remains unchanged. Where, again, an essential 
increase of the substance has taken place, as by natural 
erowth in the case of a young animal, or by an addition of 
fat in the case of a lean one, he is entitled only to half of 
the original value without the increase, and the wife cannot 
be compelled to make over half of the thing in its improved 
condition, according to the best founded opinion. Further, 

any produce of the original dower, such as the milk or 
young of an animal, is the exclusive property of the wife, 

and the husband is entitled to no more than half of what 
was specified in the contract. But if he had endowed her 
with a pregnant animal as her dower, half of both the 
animal and its offspring would be his; while if instruction 
in vw trade were the dower, and he had divoreed her before 
consummation, she would be entitled to half the hire of 
cinstruction, and if he had already instructed her previous 
to the divorcee, he would be entitled to a refund of half the 
hire. 

Fourth. Tf a woman exonerate her husband from the rffect of 
dower, and he then divorces her before consumination, he Fuion Ly. 
has a claim against her for half the dower; and in like wite of the 
manner if he should enter into a Ahoold with her, or 2% 
bargain for release from the marriage tie, in exchange for 
the whole dower, he would be entitled to have recourse 
against her for a refund of half of it, if le should divorce 
her before consummation. 

Fifth. Where a man has given his wife in cxchange or a com- 
for her dower a fugitivo slave, and something besides, and irae 
then divorces fier: previous to coition, he has a claim dower for 
against her for a refund of half the original dower specified ne 
in the contract, and not of that subsequently exchanged 
for it. In like manner, if ho should commute it for 
any other article, either moveable or immoveable, restitu- 
tion, in the event of divorce, takes place only in the original 
dower, and not in the article exchanged for it. 

Sizth. When a moodubburah has been assigned as Case of a 
dower, and the wife is divorced (before consummation), the ™2”- 


burahbeing 


slave becomes their joint property in equal shares, and ea a 
dower. 
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of our doctors have alleged that this power belongs to every 
person who has authority to contract a woman in marriage. 
The father and paternal grandfather may forgive the 
husband a part of the dower, but neither of them can give 
up the whole. Tho husband’s guardian, however, hag no 
legal power to give up his ward’s right to half the dower 
in the event of a divorce previous to consummation, for ho 
is appointed to take care of the interests of his ward, who 
can have no possible benefit from the abandonment of his 
right. Further, when cither the wife has forgiven her half. 
or the husband has forgiven his half, in neither case does 
the right of property pass out of the person foregoing the 
right, by the mere act of forgiveness, for that is only a gift 
which is not completed without possession. If, indced, 
the dower were a debt against the husband, or if it should 
happen to perish in the hands of the wife, mere forgivencss 
‘of the responsibility would be quite sufficient, because it 
would be a release which does not require even acceptance. 
It is otherwise in the case of mal, or tangible property, for 
which a person is liable, for that cannot be transferred by 
mere forgiveness, or anything short of actual delivery. 
A wife Fourteenth. Tf the dower is moowujzjul, or deferred, the 
aay foe wife cannot deny herself ,to the embraces of her husband ; 
oo ome and if she has contrived to withhold herself till the arrival of 
of her hus- 20 stipulated period, a question may arise whether she can 
band when then lawfully deny herself till the dower is paid. To this 
the dower ‘ : 
is deferred, QUestion some of our doctors have answered in the affirma- 
tive, but others in the negative, with better reason, because 
she was already bound to surrender herself before the 
arrival of the period agreed upon for payment of tho 
dower. 
Where the = Fifteenth. Tf the husband should assign as the dower a 
er piece of silver bullion, which the wife has converted into a 
bd — vessel, and ho divorces her previous to coition, she has an 
matiutac- option, and may deliver half the identical article or its valuc 
pha aa ee in money; for it is not incumbent upon her to give up the 
aivercel * price of the manufacture. If, on the other hand, the dower 
eae were a picce of cloth which she has sewed up into a shift, 


mayre- the husband is not obliged to take it, and may demand half 


_~ 
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the value, because silver does not lose its identity by being store half 
manufactured, whereas it is otherwise with cloth. ite value. 
Sixteenth. If the dower be instruction in a chapter of When the 


the, Koran, the husband is bound to make his wife capable pee 


of reading the chapter by herself, and it is not sufficicnt 2 a a 
® ‘ ‘ . ; r 5 
that she merely follow him in repeating his words. True, Koran, ae 


if rendered capable of independently reading ono verse, he eae 
then teaches her another and she forgets the preceding, ho road it by 


is not bound to go over it again; but if she require tho beret 
assistance of, or be instructed by any other person than her 
husband, she is entitled to receive from him the hire of 
such instruction, in the same way as if he had assigned 
something as the dower which he is unable to deliver up. 
Seventecnth. It is lawful to combine marriage and sale Salo and 
in one contract, and the whole consideration must be divided ee 
in the proportion of the wife’s proper dower and tho market Joined in 
price of the article. But if a woman, holding a deenar in Fact, and 
her hand, should say, ‘‘ I have contracted myself to thee in Dee 
marriage, and sold this decnar to thee for a deenar,” the is to be 
sale would be void on the ground of usury, and the dower ae 
invalidated, the marriage, however, being valid. Jf, again, tion to the 
the articles were of different kinds, as if, for instance, a ore ae 
garment were substituted for the, first decnar, she should the market 
say, “I have sold you this garment and contracted myself eat 
in marriage to thee for one deenar,” the whole would be 


valid. 
Branches from the Preceding. 


First. If a husband should assign as his wifo’s dower a Case of a 
, hss : slave being 
slave whom she emancipates, and the wifo is then divorced gssipned 


before coition, she is liable for half his valuc. If, again, o en 
she should have made the slave a moodubbur, it is said afterwards 


that she has an option and may either revoke “ or abide by ated : 
the tudbeer. Should she adopt the latter course, the the wife, 
husband has half the slave, but if she decline this cxercise ama = 
of the option she cannot be compelled, and is only liable 


for half the value. Further, if she should pay that amount 





ee 














i ——— eee oe 


4 Tudbeer is like a legacy, and may be lawfully revoked.— 
Shuraya, p. 358. 
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and then revoke the tudbeer, it is said that the husband 
may renew his claim to half tho slave, having accepted the 
value merely from the intervention of the tudbeer. But 
this decision is liable to doubt, from a consideration that 
by payment of the value the woman’s right of property in 
the slave was once fully established. 

Though a Second. If a guardian contract his female ward in 

euareian marriage for a smaller sum than her proper dower, some 


should con- 


tract his doctors have alleged that the dower is null, and that she is 
ward for ; ‘ 
less than entitled to the proper dower. Others have asserted that 


her proper the appointed dower is valid, and this doctrine is the most 
dower, it is 


valid. approved. 
ae Third. If a person marry a woman, assigning as her 
r ay an 


exonera. ower some property pointed out, but of unknown weight, 
ee ne which perishes before delivery, and the wife releases him 
dower is from it, this is valid. As also, where he has assigned her 
kis aa a dower that is invalid, and the wife being in consequence, 
not. entitled to her proper dower releases him from it in whole 
or in part, such acquittal is, in like manner, valid, although 
the amount is yet unascertained, because this is merely 
the cancelling a right which in law is not affected by 
ignorance of the amount. If, however, a wife should 
exonerate her husband ef the proper dower before coition, 
such acquittal is invalid, because her right to 1t is not yet 
established.¥ 
pat Fourth. If one should contract his infant son in mar- 
inghis riage, and the child has independent means of his own, he 
riage is, 38 liable for the dower. If the child is poor the obligation 
liable for rests entirely on the father, and, in the event of his death, 
as must be discharged out of the whole of his property, whether 
son has the child should arrive at maturity and become wealthy, or 
Hetcetbit die before it. If, therefore, the father should have paid 
the dower, and the youth should come to maturity and then 
divorce his wife before coition, the son and not the father 
has aright to reclaim half the dower, the payment by the 
father being considered, in the light of the law, as a gift to 


the son. 


* It is only by coition that the right to the proper dower can be 
established. Ante, p. 71. 
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Fifth. If a father should gratuitously pay the dower on Adult son 
account of his adult son, and the son should divorce his ee 
wife before coition, he is entitled to revert to her for half for half the 
the dower, and the father cannot object to his doing so, i 
notwithstanding what we have just said in the case of an given hy 


infant child. But in both cages there is room for doubt. "8 '**"* 


SECTION FourtH. 
Disputes regarding Dower. 


First. If the dispute is upon the fact whether a dower Word of 
was assigned or not, the word of the husband is to bo Lae a 
preferred ; without any difficulty if the dispute has arisen preferred 
previous to consummation, because a contract of marriage ale 
without specification of dower is common and probable. to the fact 
And though the dispute should havo arisen after consum- > 1 
mation, here also the word of the husband is to be pre- laving 

‘ acs ‘ - _ been as- 
ferred, as supporting the original and radical conclusion gjoned, 
of freedom from obligation until the contrary is proved. 
Turther, there is no difficulty in assigning the preference to 
the husband’s assertion if le fix an amount of dower, how- 
ever trifling, down to a grain of rice,’ because here the 
probability is established, and the excess alleged being 
contrary to the probable conclusion and unknown, must be 
supported by proof. If the difference between the partics Or its 
: : “o amount or 
is as to the amount or quality of the dower specified, here yine. 
still the word of the husband is to be preferred. Whereas, But the 
if he acknowledge the dower claimed by his wife, aud ee 
allege his delivery of it, but fails to adduce any proof of be prefer- 
his assertion, credit must in this case be given to the word ena 
and oath of the woman. Where, however, there las been as to deli- 
an actual delivery of the dower, but the wife alleges that \e¥ 0% 
what was given was intended as a gift, here, again, the 
word of the husband is to be preferred, as he must neces- 
sarily be best acquainted with his own intention. 

Second. If the husband’and wife should have retired Where the 


together, and the wife alleges that carnal intcrcourse took pelleaee 


eerie pedeeaee TT - 


‘6 Or it may mean the weight in money of a single grain. 
PART II. G 
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tired to- place between them, then, if the case admits of proof on the 
tho depute part of the husband, as where the wife was a virgin at the 
isasto time of the marriago, and asserts coition in the natural way, 
oe ne the decision is obvious. Where, again, she was not a virgin 
aber at the time of the marriage, or alleges coition unnaturally,” 
prereT the husband’s declaration on oath must be credited, because 
the original condition is an absence of coition, and he 
denics what she alleges, which therefore requires to be 
established by proof. Some doctors, however, are of 
opinion that her assertion upon cath must be reccived as 
supported by the natural conclusion to be drawn from 
man and woman in good health retiring together when no 
obstruction to the carnal act is alleged. But the first 
doctrine is the most approved. 
In dispute Third. When the dower is instruction in a chapter of 
cane the Koran, or in a trade, and tho wife alleges she has 
a been taught something else, her word is to be preferred, 
for she is a denicr of what he claims. 
Where Fourth. If a woeraan should adducc evidence to prove 
a aN “that her husband married her at two different times by two 
separate separate contracts, as founding a claim to two dowers, and 
comm he should insist that what she supposed to be two con- 
man al- tracts was mercly a repetition of the onc contract, her word 
oO ae is to be preferred, because appearances are in her favour. 


was only a Whether he is hable for the two dowers is a question which 


repetition 
be first, has been auswered in the affirmative, in reliance on the fact 


ae of there having becn two separate acts of contract; but it 
:) . . ° . 
wife , has algo been said that he is only liable for a dower and a 


preferred. half, The first opinion, however, is the most approved. 





nie ee ne eee see ewe ~ -_—_— te eg ee. 


See note on page 60. 


CHAPTER VI. 


OF KISM, NUSHOOZ, AND SHEKAK. 


SecTIon First. 
Kism, or Partition. 


Iuactt of the spouses possesses certain rights which it is Mutual 
incumbent on tho other to respect ; and, as a husband is een 
bound to maintain his wife by providing her with raiment ® 

and food and a place to reside in, so also it is incumbent 

on the wife to submit herself to his embraces, and to avoid 
everything that may render her repulsive or disagreeuble 

to hin. 

Kismut, or a partition of his time amongst his wives, is Equal par- 
a duty which is incumbent on a husband, whether ho be ee Of 
free or a slave, and even though he should be impotent or among _ 
an eunuch; as also thowtgh he be insane, but in that case Aaa 
the partition should be regulated by his guardian. a husband, 

Some of our doctors are of opinion that partition is not Not due 
incumbent on a husband until he has once begun to cohabit Hopi 
with his wives; and this doctrine is the most approved, com- 
though others have maintained its necessity from the ac 
beginning of the married state. 

If a man be married to one wife she has a right to one Where he 
night out of every four, and the other three are at his own bird 
disposal to sleep where he pleases. If he has two wives oe 
they are entitled to two nights, and if he has three they are ae Hiauai 
entitled to three, while he has a right to dispose of the alpine 
excess in each case up to four, as he pleases. If he has where he 
the full complement of four wives, each one of them has a }88 only 


right to a night in her turn, and he cannot absent himself three. 
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from the proper partner of that night without a just pretext, 
or being on a journey, or her permission. 
The pe- Whether the husband can lawfully regulate the partition 
oe by giving more than one night to each wife, is a quesjion 


one or two : : 
nee A that has becn answered in the affirmative, but if would 
. ° e e 
to be de. 8com that he cannot do so without their consent. And if 
termined Je should marry four wives at once, the order of cohabita- 
with their .. ; ; 
consent. tion should be determined by lot. Some, however, have 
said that he may begin with any one of them at his 
a @ 
pleasure, and so on till he has gone through the whole, 
after which he is bound to equality in the same order, and 
this opinion is the most generally approved. 
Partition What is incumbent on a man in respect of partition is 
limited to ae . : ak 
spending merely to spend his time with the wife to whom it is due, 
ee and does not extend to coition. It is also confined to the 
equi . . 
on his night, to the exclusion of the day. But some say that he 
Wives. © should not only remain with her during her night, but 
should prolong his stay for the morning, and there is a 
tradition to that effect. 
A free If a person be married to a slave and a free woman, or 
woman en- . . * 
titled to several free women, each of them is entitled to two nights 
eae las for cne to the slave, and a zimmeeah or infidel subject is 
slaye, and In respect of partition on the same footing as a slave; so 
pres that if a man be married to a aooslimah and a hitabecah, 
the time of the former is entitled to two nignts for one night to the 
cae latter ; while if he has a mooslimah who is a slave, and a 
hitabecah who is free, they are both to be treated exactly 
alike in respect of partition. 
Thetimeto . ene ee . . 
Sitehicach AY oman enjoyed by right of property has no title to 
wife is en- partition, whether sho be single or there be sevoral in that 
Seer predicament. And a man is at liberty to go the round of 
mh herin his wives in their own houses or apartments, or to call 
apartment, them to his own apartment. He may also practise the one 
or by cal- course with some of them, and the other course with others, 


pee aoe impartiality in this respect not being required. 


his. 
Seven A man should remain seven nights with a virgin for 
oe ‘l- consummation of his nuptials, and three nights with a 


forcon- woman who has lost her virginity, such times being 


ava specially appointed by law for these respectively, and he is 
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not obliged to make up to his other wives for the deficiency. riage with 
If two or more wives are conducted to a man in one night, Fyn 
he may commence, according to some, with whichever of witha 
them he pleases, while, according to others, he ought to 4" 
cast,lots; but the first opinion is most generally approved, 

though the latter would perhaps be better. 

The duty of partition abates on a journey. Some, Right to 
however, have said that if the journey be only a migration i ahieaeay 
from place to place, with intermediate residences at places * Journey. 
an the way, he ought to make up for it to his other wives 
on his return, and that it is only with regard to distant 
journeys that the right abatcs. When he intends that any 
of his wives should accompany him on a journey, he should 
cast lots between thon. Whether he may pass by the person 
on whom the lot has fallen, is a question that has been an- 
swered in the negative, because she las been in a manner 
‘appointed for the purpose, though the point is open to doubt. Slave’s 

The right of a slave to partition ig not dependent on “ht fo 


partition 


the permission of her mastcr, because this is » matter in notdepend- 
7 é ent on 
which he has no portion. master. 


Equality among wives should be observed in respect of Equality 
maintenance, ggneral behaviour, and coition.? A husband ee 
ought also to remain in the mornmg with the wife who 1s main- 
entitled to the preceding night. Further, he should allow ae 
his wife to visit her father and mother on the approach of ral beha- 
death, though it is in his powcr to forbid her visiting them "'°"" 
or her other relatives, or going out of lis home except on 
necessary occasions. 

Partition is a connubial right common to both husband A wifemay 
and wife, or one in which both are partners, because they Gag 
both participate in its fruit or advantages ; and if a wife her hus- 
should release her husband from the duty to her, he has belie “ 
an option and may accept or decline availing himself of it. wives, but 
She may also bestow her right as a gift upon her husband, °° Se 
or any other of his wives with his consent; and if the gift consent. 


is to her husband he may spend the night wherever he 








a ee 








' That is, it is proper, though not an incumbent duty. See ante, 
p. 84. 
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pleases; but if she bestows it upon his other wives, he 
must divide it between them; while if she should give it to 
one of them in particular, it must be devoted specially to 
the donee. In like manner, if three of them should give 
up their nights to the fourth, it is incumbent on him to 
remain with her constantly and exclusively. 
A. gift by When a wite has bestowed her right on another with 
a wife o a : 
her time to the husband’s consent the gift is valid, and she may retract 
aan the gift, but not so as to give the retraction a retrospective 
tracted. effect. The husband, therefore, is not bound to make up 
to her for the past, though he is obliged to have respect 
to her right for the future. Should she revoke without 
informing him, he is not bound to make up for any nights 
that may have passed previous to his becoming acquainted 
with the revocation. 
pene , Tf a woman should ask anything in exchange for giving 
keep pro- up her right, and he should consent, is he bound to: 
ane ‘© perform? It has been said not, because this is a right 
exchange Which docs not admit of separate valuation, and the 
he exchange therefore is not valid. 
Infants or An infunt has no right to partition, nor bas a woman 
mad wo- who is permancntly mad, nor a nashizah, tat is, one who 
entitled to is in a state of rebellion to her husband, nor one who has 
partition. one on a journcy without her husband’s pcrmission ; so 
as to lay the husband under any obligation on account of 
what is past. 
oe A husband is not entitled to visit one of his wives 
visit any during a night belonging to another, unless she be sick, 
as dur. Wien it is luwful to visit her. Whether, if he spend the 
ing the Whole night with her, he is bound to make up for it to 
sil the other, is a question that has been answered in the 
affirmative, because she has not obtained her night, and 
also in the negative, because it is like a visit to a stranger; 
and this view seems most agrecable to the principles of 
law. If he should enter the chamber of another and 
copulate with her, and then return to the wife whose night 
it is, he is not bound to make up for such coition to the 
wife whose turn is thus encroached upon, for coition is not 


one of the rights of partition. 
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When a man has oppressed his wife in the matter of Manbound 
partition, he is bound to make up to her for any deficiency {° eee) 
in her nights. deficiency. 

‘When a man has four wives, and one of them is Case ofa 
rebellious, and he then fixes a period of fifteen nights “je "o" 
in succession for each of his wives,” and he has fulfilled turning to 
their time with two of them, after which the rebellious eee 
one returns to her duty, he is obliged to fulfil her fifteen 
days to the third wife, and fiveeto the one who was rebel- 
sous, giving the latter one night and the other three 
nights for five times in succession, by which means the 
third wife will obtain her fiftecn nights, and the rebellious 
one her five, after which he reverts to the original measure 
of partition between the whole four alternately. 


If a man has two wives in different cities, and has Cascoftwo 


remained with one of them for ten days, it is said that ginerent 
‘he should abide for the like time with the other. cities, 


If a man should marry a wife, und before consum- Tume for 
mation should have to draw lots for one of his wives to jation 
accompany him on a journey, and the lot should fall upon must be 
her, it is lawful for him, on his return, to make up to her ese 


her appointed time,’ for this does not center into the 7 a 
3 : _ 20 ‘ 
journey, nor docs a journey entcr into partition. journey 


before it. 


e 
SECTION SECOND. 
Nushooz, or Lebellion. 


Nushovz in law signifies a departure from obcdience, Legal defi- 
its original meaning being clevation or raising up. And ee 
it may be exhibited on the part of the husband, as well 
as that of the wife.‘ Should the symptoms of it appear On the 
on the part of the wife, as, for example, when she frowns {i 
in her husband’s face, or appears languid and wearicd in may be ad- 


ss . . . monished ; 
administering to his wants, or has otherwise changed her 


emery mime ee ee ee ee re 





pre eA Y eT ee bearers o ee een ee ere ee eee 
- 


e 
2 That is, with their consent —See ante, p. 84. 
3 See ante, p. 85. 
‘ A husband can hardly be said to be rebellions towards his wile , 
and perhaps “ elated,” or ‘‘ overbearing,” better expresses the mean 
ing of the word in its application to both the spouses. 
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respectful behaviour towards him, he should first rebuke 
or admonish her; and if she persist in such behaviour, 
he may then lawfully abstain from matrimonial converse 
with her, by turning his back on her in bed, or, according 
to some, totally banishing her therefrom; but there.is a 
but not positive tradition in favour of the first opinion. It is not 
sine lawful for him to beat her until some positive instance 
positiveact of sushooz, by refusing to obey him in some particular 
eee case in which he is entitled to a compliance with his will. 
When that occurs even for the first time, he may lawfully 
chastise her, but only so far as may afford a reasonable 
hope of her returning to obedience, and by no means to 
the extent of violent blows, or the effusion of blood. 
How it is When nushooz appears on the part of tho husband, by 
to be treat- (enriving his wife of any of her rights, she may complain 
ed when . j : 
exhibited to the judge, who should compel him to their observance. 
oe huf- A wife, however, may abandon any of her rights, as hen 
right to partition or maintenance, in order to conciliate 
her husband ; and he may lawfully accept the surrender. 


Srori0on Tur. 
Shekak, or Discord. 


Etymo- This is derived from the word shuk, which signifies to 
ms the separate or divide, as if the spouses were in a state of 
separation from cach other. 
When it When there is nushvoz on the part of husband and 
appears wife, and reason to apprehend an actual rupture, the judge 
hea ee. should appoint two umpires, one fr mong the relatives 
should ap- 84100 ppo p , One Irom among V 
pointtwo of the husband, and the other from among those of the 
atari wife, to deeide as may be best in the case. It is lawful, 
between however, that these umpires be not of the family of either, 
1e parties, : 
or that one of them be of the family of one party, and the 
other a stranger to both. These persons should, accord- 
ing to the most authentic doctrine, be sent, not merely as 
agents, but with powers to decide between the parties as 
judges. If they agree as to measures of accommodation, 
they can give them effect without reference to the consent 


of the parties. Except that, though the umpires should 


SHEKAK, OR DISCORD. 89 


agree as to the necessity of a separation between them, 
this cannot be effected without the husband’s consent, if it 
is to be by a tulék or a divorce; or without the wife’s 
agreeing to a compensation, if it is to be by khoold, or 
release. 

When the umpires have been sent by the judge, and Who may 
the parties, or either of them, refuse to appear before Seana 
them, some are of opinion that judgment cannot be of the par- 
given, as it would be against an absent person. But it carla a 
ere better to say that it can be given, for it is limited to cither to 
what is for the good of the parties, and actual separation PPC be 
is made dependent on their own permission. 

Whatever is stipulated for, or directed by, the umpires, Their de- 
must be lawful, or otherwise it may be dissolved or can- ee 
celled. If a husband should prevent the wife from exer- ing to law. 
cising any of her rights, or should render her jcalous by 
taking another wife, and she should in consequence expend * 
something on her husband as an inducement to him to 
grant her a ihoold, or release, such concession on her 


part would be valid, and not be considered compulsory. 
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CHAPTER VII. 


OF LAWS RELATING TO CHILDREN. 


Section First. 


Of the Establishment of Parentage. 


Three de- CHILDREN are of three descriptions: children by wives ; 


ipti 
ofc children by slaves; and childron by women enjoyed under 


dren. = ¢ semblance of right. 


oe With regard to the first :—AlI] children born under a 
orn under 


a contract contract of pormancnt marriage appertain to the husband,} 


of per- an te) ar 7 . 
manent Upon condition of coition and the lapse of not less than six 


marriage months* nor more than the longest period of gestation from 
belong tthe time of its occurrence till the birth of the child. That 


their 
mother’s period is nine mouths, according to the most common 


husband age 
on three Opinion; but some of our doctors have extended it to ten 


conditions. months, and this is considered to be good® or correct. 
Othors, again, have gone so far as to extend the period to 
a year; but their opinion is now exploded or abandoned. 


Which are The conditions above mentioned are indispensable. 
dispen- ve 
sable. «680 that if there has been no coition there can be no 


' It would seem, from what has been said at pp. 14, 43, that 
children born under a temporary contract also belong to the husband. 

* This appears to be the shortest period of gestation in the human 
species, by the unanimous consent of all Moohummudan lawyers. 
See U., p. 393. 

9 Husun. See ante, p. 2, note’. The author of the Shuraya 
is supported in this respect by tho Sheikh, in his Mubsoot, and by 
Allumee. 

* The Hanifites extend the period to two years, on the faith of a 
tradition by Ayesha of a saying of the Prophet.—J., p. 393. 
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affiliation of the child to the woman’s husband ; and though 
such has taken place, yet if the woman be delivered, at less 
than six months from its occurrence, of a perfect and living 
chiltl ; or if both the partios should concur in declaring that 
its birth has happened at more than nine or ten months 
from the time of coition; or this fact can be established by 
the husband’s absence from his wife longer than the longest 
period of gestation : in none of these cuses can the child of 
which she has been delivered boe affiliated to her husband, 
wor can he lawfully claim it as his own. But, on the other 
hand, where all these conditions are found, though an 
adulterer should have done wickedly with tho wife, yet 
her child belongs of right to her husband, and cannot be 
repudiated by him, otherwise than by lian or imprecation ; 
for an adulterer cannot be legally the father of » child ; ° 
and if marricd parties differ ay to the fact of coition or the | 
‘birth of the child, a preference must be given to the word 
of the husband when confirmed by his oath. With coition 
and expiration of the shortest period of pregnancy, or 
delivery just at six months from the uct, it is unlawful for 
the husband to deny his parentage, on suspicion of the 
mother’s misconduct, or even though he should know her 
with certuinty to have committed adultery; and if he 
should deny her offspring to be his child, its parentage as 
from him cannot be rescinded in any other way than by 
going through the process of lian. 

If a man should divorce his wife, who thereupon observes Case of 1 
an iddut or period of probation, and gives birth to a child all 
within the longest period of pregnancy from the dute of the bearing 
divorce, such child belongs to him, if its mother has not been \ thin the 
intermediately enjoyod by another man under a contract of longest 
marriage or a semblance of right. But if a man should soe 
have carnal intercourse with a woman, get her with child, from the 
and then marry her; or, if the woman being a slave, he Seda 
should subsequently marry-ler, in neither of these cases 
can the child be lawfully affiliated to him. 

It is incumbent on a husband to acknowledge the child i La 


* See ante, p. 14. 


92. MARRIAGE. 


wedlock of his wife when he admits that he has had conjugal 


rer i intercourse with her, and that the child has been born 


by foe by her; and if he should deny the child his denial is of 
ofits. 20 avail to the rescinding of its parentage, unless he goes 


ete through the process of lidn. And the same rule holds 
than by good though the parties should differ as to the period 
lidn. between the birth of the child and the date of their 
intercourse. 
Seva When a man has divorced his wife, who, after observing 
woman an iwdut, has married again, or has sold his female slave, 
ae who is subsequently enjoyed by the purchaser, and the 
within the Woman in either case gives birth to a child at less than six 
peoiet months from the divorce or the sale, the child belongs to 
gestation the first husband, or the seller; whereas, if it is born at 
Tate ef che SiX Months or more from these ae dates, it belongs 
divorce. to the second husband, or the purchaser. 
Amon © With regard to children by slaves :—If a man has con- 
ue ed nection with his female slave, who produces a child at six 
nection months or more from the date of coition, he is bound to 
pith his acknowledge the offspring as his own; but if he reject or 
slave deny the parentage lidn or imprecation cannot be required of 
oe him, and judgment must be given in favour of his rejection 
ledge her on the outward appearance of the case. If, however, he 
Hy i ibeoalre should subsequently acknowledge the child, that would esta- 
due time ; blish its parentage. When a slave has been enjoyed by her 
but may : 
reject its master, and also by a stranger, her child must be decrced 
athe to the master; and if she should be transferred to several 
lidn. owners suceessively, each of whom has carnally enjoyed 
her, the offspring is in this case to be adjudged to him in 
whose possession she is at the time of its birth, provided 
that it take place at six months or more from the date of 
his intercourse with her; otherwise it belongs to the next 
antecedent proprietor, should the delivery correspond to 
his connection with the mother; and if not, to the next 
preceding, and so on. 
TWowahe If a slave, being the joint ron of several persons, 
raat 5 is carnally enjoyed by each of them, and is delivered of a 
born bya Child, who is claimed by them all, the parentage must be 


slave, the decided by drawing lots, and he who is thus established as 
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the father must make good to all the other proprictors property of 
their shares as well in the value of the mother as of the Several 
child on the day of its being born alive. If one only of ia tits 
thems should claim tho child, it is to be affiliated to him, i “eyed 
and he becomes lable to -the others for their shares in the be deter- 
valuo of the mother, and of the child, which he cannot ™™** 
reject on the pretence of izl.° 
If a person has had connection with his female slave The child 
‘ 7 : . of a slave 
who is wickedly enjoyed by another, the offspring apper- pelongs to 
tains to her master. If at its birth there should appear her master 
no traces of resemblance between him and the child, but ae 
on the contrary there is strong reason to confirm his ee 
suspicion that the child is not his, it las been said that ets fie 4 
he cannot properly cither acknowledge or deny the child, ™8"- 
but should bequeath somcthing to it, and not give it a 
claim to inheritance with his children. This opinion, how- 
ever, is liable to some doubt and difficulty. 
With regard to children begotten under a semblance of Cases of 
. ; ‘ children 
right :—If » man should erroncously cohabit with a hegotten 
stranger, supposing her to be his wife or his slave, and undera 
: é : : . semblance 
she should produce a child, its parentage is established in of right, 
him. The same is the law when a person has erroncously 
had carnal connection with the slave of another, but in 
this case the futher is lable to the mother’s master for 
the value of the child at the period of its being born alive. 
If a man, supposing a woman to be unmarried, or a 
widow, or divorced from her former husband, should enter 
into a contract of marriage with her, and it should after- 
wards appear that the former husband was not dead, or had 
not divorced her, the woman must be restored to her first 
husband, after observing an iddut on account of her 
connection with the second; but her child, if she is 
pregnant, belongs exclusively to the second, subject to 
the conditions formerly mentioned, whether she acted, in 
the matter of the supposed death or divorce, on the decree 
of a judge, or the information of a single person, or the 


testimony of witnesses. 


S See ante, p. 43. 
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SECTION SECOND. 


Of the Suckling? and Custody ® of Children. 


A wife is A mother is not bound 10 suckle her child, and ‘may 
not bound ; ; ‘ 
to suckle lawfully demand hire for doing so. If she has heentirre- 


ae vocably divorced from the father, it is positively incumbent 
lawfully on him to hire her for the purpose. But some of our 
‘ieee doctors have maintained that he is under no such obliga- 
her hus- tion if the mother be still"his wife; and it does not appear 
aah. to bo a positive duty, though it is quite lawful to hire her 
Buta for the purpose in such circumstances. A master may 
ake suet compel his slave to suckle her child. The hire for suckling 
pelled by #0 infant should be paid by the father out of his own 
her master pocket when the infant has no property of his own. And 
to suckle ‘ ; 
her child. the mother may either suckle the child herself, or employ 
¢ another nurse for the purpose, retaining the hire. 
A child The time during which an infant should be sucklod is 
cates two years, though it may be shortened to one ycar and ten 
fortwo months: but a further reduction of the time is unlawful, 
a and an act of oppression or cruelty to the child. It may, 
however, be lawfully prolonged for a month or two beyond 
the two years ; though the father is not lable for the hire 
of any exccss over the two years. 
mother A mother has a preferable rigat to the suckling of her 
ferabl,. own child when she demands no more than another is 
oe _ willing to do it for. But if her demand is greater than 
ling of her the other woman’s, the father may remove the child from 
ae wit #8 mother, and deliver it to the other. So also if a 
ing todo stranger should offer to suckle the child gratuitously, the 
itonthe mother has a preferable right on the same terms; but if 
same terms ‘ . : 
as another 8he is not satisfied to suckle it gratuitously, the father is 
woman. in like manner at liberty to deliver it to the other. When 
the father claims that he had found a woman who was 
willing to suckle the child gratuitously, and the mother 
denies the fact, his word is té be preferred, because he is 


removing a liability from himself. This, however, is subject 





mers 


7 Arab., Rizaa. & Hizanut. 
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to some doubt; and it is certainly becoming and more 
proper that an infant should be suckled on the milk of its 
own mother. 

With regard to the custody of the child, the mother has Tho eus- 
certainly a preferable right during the whole time of suck- AS ele 
ling ‘(that is, two years), whether the child be male or longs to 
female; provided that she is freo, and of the Mussulman i te 
faith,—for a slave or an infidel can have no right to the child is 
custody of an infant, with a Mooslim.? After the child has es 
been weancd the father has a preferable right to its custody oe 
it’ a male, and the mother if a female, until the child has an! oat 
attained the age of seven years, or ten, according to some; aa a 
while others maintain the mother’s right to the custody of a ha 7 
female child till she marries. The first opinion, however, seven 
is more agreeable to traditional authority, and the father Neleune - 
is then entitled to her custody. If the mother should the father, 
enter into another marriage, her right to the custody of apes io 
either male or female child at once drops, and the father to the 
has a preferable right to the custody of both. Butif he aes 
should die, the mother has a preferable title over his sevenycars 
executor to the custody of both the shildren. So also if eee 
the father be a slave or an infidel, the mother las a pre- is entitled 
ferable claim to the custody of a child, whether male or aan 
female, even though she should have entered into a second of both, 
marriage. If, however, the father should be emancipatcd, 
he has all the rights of a free man, and the custody of lis 
children among them. 

When both the parents of a child are dead, his or her The cus- 
custody belongs to the father’s father; and, failing him, it an 
has been said that the custody belongs to the relatives in of whose 
the same order as they are entitled to inheritance. But De aaa 
this is liable to doubt. According to the Sheikh, to whom ae 
God be merciful, when there arc both a sister on the father’s father. 
side and a sister on the mother’s, the custody of the infant 
belongs to the former, because she has the larger share of 
the inheritance. But there is a doubt of the preference in 


this case, arising from the fact that they are both equal 


ee 





® That is, I think, the father being a Mooslim. 
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in degree; and the same remark applies to his preference 
of the paternal to the maternal grandmother. Further, 
he has said with regard to a grandmother and sister, that 
the former is to be preferred because she is a mother. But 
he bas said, with regard to the combination of a paternal 
and maternal aunt, that their rights to the custody of an 
infant are equal ; and that when there is a combination of 
persons equal in degree, as in the case just mentioned, tho 
right to the infant’s custody is to be determined by casting 
lots between them. : 
In connection with what has been said of the suckling 
and custody of infants it is to be observed :— 
Mother First. When a mother demands more than another 


se mie woman for suckling her child, the father may, as already 
nen 10) . ° ° = 
custody of Mentioned, deliver it to a stranger; but thero is some 


wile i doubt as to the mother’s losing her right to the custody of 
suckled by the infant in that case. The better opinion, however, 


another — seams to be that she does forfeit her right. 
woman. 


Effect of Second. When a child has attained to puberty” and 


ee discretion, the power of the parents is at an end; and he 
mm tae . e 8 e 
anthouite is free to join himself to whomsoever he pleases. 


of parents. = 7’hird. When a woman marries, she loses the right to 


ty woman, the custody of her chijd. If she is divorced reversibly, 


riage, matters remain as before ; but if the divorce is irreversible, 


loses tho though there is some difference ot opinion as to the revival 
custody of o 


her child, of her right, if seems more reasonable to say that it docs 
revive in that case. 


” Puberty is established by natural signs, wl:ch it is unnecessary 
to mention, or by age, which is fifteen years in males, and nine in 
females (Zm. D,p. 308; Shuraya, p. 193). According to the Hanilites, 
the age for both, in the absence of the natural signs, is fifteen years. 
This is on the authority of the two disciples, and also of Aboo Huncefu 
himself by one report; and the futwah, or judicial decision, is in 
accordance with it—(A afee, as cited in the Kifayah, vol. iii. p. 845, and 
adopted by the Fut. Alum, vol. v. p. 93). There are, however, other 
reports of sayings by Aloo LZuneefit, which extend the time for males 
to eighteen and nineteen years. It seems tu be agreed by all the 
Hanifites that no one can be adjudged an adult before twelve years, 
if a boy, or nine if a girl, though the party should claim to be so, or 
the natural signs are present. (Fut. Al. ibid.) 
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CHAPTER VITI. 


OF MAINTENANCE.? 


THERE are only three grounds of liability for maintenance, Three 
viz. Zowjecut, or the seuon of a husband to his wifo; oe 


Kurabut, or relationship by blood; and Milk, or property. tenance. 


Section First. 


Of the Maintenanee of Wives. 


This involves the consideration of its conditions, quan- 
taty, and appendages. 

The conditions under which maintenance is due by a Conditions 
husband to his wife, are two in number :—-Ist, a permanent ei 7 
contract of marriage ; and 2nd, tamheen, or such a placing Wile is 
of herself by the wits in the power of her husband as to eae 
allow of his free access to her at all times; for, if his #7¢e. 
enjoyment of her is restricted to any particular timo or 
place, to the exclusion of all others, there is no tumhcen. 
There is some doubt as fo one of these conditions being 
sufficient of itself without the other; and, according to 
that opinion of our masters, which scems most agrecablo 
to traditional authority, twmheen is indispensable to the 
husband’s liability. Consequently, it is necessary that the 
wife should not be too young for conjugal intercourse. It 
makes no difference whether the husband be a minor or 
adult. The Sheikh, indeed, hag said that a wife, though 
adult herself, is not entitled to maintenance if the husband 
has not also attained to puberty. But thore is a difficulty 
in the case, arising from the fact of the tumkcen being 
complete on the part of the wife ; and the better opinion 
seems to be in favour of the husband’s liability. He is 


. ' Nufukat, pl. of nufukut. 
PART II. H 
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also liable though sho should be sick or afflicted with a 
malformation of the generative organs obstructive to con- 
nubial intercourse. ° 
The right A hushand’s liability for the maintenance of his, wife 
pane is not suspended while sho is on a journey, provided that 
her under-' it was undertaken with his permission, or in performance 
ae "of some incumbent duty, such as tho hujj or pilgrimage. 
with his But if the duty was voluntary or self-imposed, and she has 
Ae departed without his permission, he is under no obligation 
withoutit, to maintain her during her absence. Where, again, she 
pee al has betaken herself to prayer, or fasting, or religious retire- 
ries ment, he is obliged to maintain her, though she should 
have done so withont first asking bis permission, because 
it is always in his power to cancel or put a stop to that by 
recalling her to her dutics. Tf, however, she should per- 
sist in such conduct, in opposition to his wishes, that 
would amount to an act of nushoog or rcbellion, for which 
he would be quite justified in stopping her maintenance. 
Adivoreed = A woman revocably divorced is entitled to maintenance, 
wife enti- . Laas, : ‘ 
titled to 12 the same way as a wife is entitled to it. But a woman 
mainten- absolutely separated from her husband loses ull right to it, 
ance, if the ‘ i ; : 
divoree be Whether the separation has been induced by an irreversible 
oe sdivoreo or by a cancellation of the marriage. If she be 
when irre Pregnant, however, his obligation to maintain and provide 
her with a residence continues until her delivery. But 
is preg- here, according to the Sheikh, the maintenance is due, not 
a on account of herself, but of the fwtus in her womb. 
Henee, it would follow that, if a freeman should marry a 
slave, under a condition with her master that the offspring 
shall be slaves; or a slave should marry cither a free 
woman or a slavo under a like condition with his own 
master that the offspring shall be slaves; and the women 
were divorced, being pregnant at the time, there would be 
no liability for maintenance on the part of the husband in 
Doubt either case. On the othcr hand, a preenant widow would 


astoa be entitled to maintenance till the birth of her child. But 


widow’s 








* Kurn and Rutuk are ‘the particular deformities mentioned, for 
which see ante, pp. 60, 61. 
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with regard to her, there are two reports ; according to ono title to 
of which, and that tho most common or generally received, dace 
she has no title whatever to maintenance ; and tho other, though 
that sho must be maintained out of the child’s sharo in his ee 
father’s inheritance. 

In respect of maintonance, there is no distinction between Zimmeeah 
a wife that is a Mooslimah and ono that is a Zimmeeah, or eee 
infidel subject, or between one that is free and one that is tled to 


a slave, all being alike entitled to it. , ee 
, As to the quantity of maintenance, the standing rule is Quantity 

that it should be determined by the woman’s requirements in of main- 

respect of food, condiments, clothing, residence, service, and nena 

implements for anointing,’ a due regard being also had to 

the custom of her equals among her own people in the samo 

city. According to some of onr doctors, the proper quantity jn respect 

of food is a moodd for high and low, without any distinction ° 10083 

hotweon the wife of a poor and a rich man; but, according 

to others, whose opinion is more reasonable and generally 

preferred, there is no fixed quantity of food, and the woman 

should have as much as is necessary. Service is to be in respect 

reeulated by what has been usual with the women herself. °! services 

If she is of the class of persous who are usually served by 

others, sho must be provided with.a servant; otherwiso, 

she must serve herself. In the former case, it is optional 

with the husband to maintain her own servant if she has 

onc, or to buy or hire one for her, or to serve her him- 

self, for that is sufficient. And even though she should he 

one who has not been accustomed to have a servant, yot, in 

the event of sickness, she must bo provided with one, from 

a regard to what is customary in such cases. In no case 

is her husband obliged to provide her with more than one 

servant, even though she should be a person of rank. 

Condiments and dress are to be regulated by what is cus- in respect 

tomary among the woman’s equals in the same city. The % conde 

same rule is applicable to residence; but the woman may dress, and 


demand, and is entitled to, a separate apartment for her- residence. 


a 


* This is a literal rendering of the word, but in common parlance 
it means, I believe, adorning generally, and includes a comb, looking- 
glass, &c. 
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self, free from any companionship but that of her husbapd. 
With regard to dress, she has a right to something addi- 
tional in winter, such as a cloak for warmth when awakc, 
and a quilt, for the like purpose, when asleep—the kind and 
quality of both to be regulated by what is usual among her 
equals; and, if she belong to the higher orders of society, 
sho should have somothing better than the dress in ordinary 
wear, equalling in splendour the dresses of women of the 
like rank in life. ; 

Of appendages the most important are comprised in the 
following cases :— 

First. If a woman should say, “I will take the allow- 
ance for a servant, and serve myself,” the husband is not 
bound to comply; and if she should actually proceed to do 
what is necessary for herself m the way of service, without 
waiting for his permission, he is not bound to pay what she 
may demand of him on that account. 

Seeond, A wife, when she has placed herself in the 
power of her husband, is entitled to her maintenance day 
by day, and if he refuse to give it, and the day passes, her 
right is confirmed; and so on for other days in succession, 
though the judge should never have fixed the amount, nor 
made any order in her favour.t’ If when the husband has 
agreed to pay her periodically, he has delayed to do so, and 
the whole period has passed, she being all the while within 
his power, she is fully entitled to the maintenance for that 
period, and for any excess during which she has maintained 
herself out of other means. So also she is entitled to a new 
dress, if the time has passed during which the former 
should have lasted. If, on the other hand, he has paid 
her maintenance in advance for a stipulated period, and 
divorees her before its expiration, he is entitled to demand 
back from her a proportionate part of the maintenance for 
the unexpired period,’ excopting only maintenance for the 
day on which the divorco is pronounced. Tho same rule 





* According to the Ilanifites, arrears of maintenance cannot be 
recovered, unless it has been fixed by agreement or a judicial decree. 
—D., p. 443. 

* This is opposed to the Hanifite doctrine —JD., p. 444. 
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is ppplicable to any dress which he may have given to her 
in advance. 

Third. When consummation has taken place, and the A wife 
woman has remained with her husband eating and drinking ee 
at his table, she has no right to make any comand for the mation, 
time during which she ee thus continued to live with contines 
him. If the marriage has not been consummated, and board with 
some time has passed without her making any demand ora 
on him for maintenance, he is not obliged to ronder it, entitled to 
according to those who say that tumkeen. is tho ground of baste 
the husband’s liability, or a condition of it, for he may have ance for 
no certainty of obtaining full power over her if he should te 
demand it. 

As a consequence of this view of tumkeen, it follows Some con- 
that if a husband should be absent, and his wife should (ue 
appear before the judge offering to place Lerself within the being a 
power of her husband, he would not be liable for her main- ("iio 
tenance till apprised of the offer, and tho lapse of a sufli- of main. 
cicnt time for his coming to her, or sending an agent, with poe 
the actual surrender of herself to him or “the agent. If, 
when informed of her offer, he should be in no haste to 
send an agent or come himsclf, still his liability would 
drop for the time necessary for the journey, and he would 
bo bound only for the excess. So also, if she were contu- 
macious, and should retufn to obedience, he would not be 
liable for her maintenance till informed of her submission, 
and the lapse of a sufficient time to allow of his own coming 
to her or sending an agent. If a wife should apostatize 
from the faith of Islém, her right to maintenance would 
cease ; but it would immediately revive if she should return 
to the faith, though her husband were absent; for the 
apostasy which was the cause of its abatement has ceased 
to exist. It would not be so in the case of nushooz, or 
contumacy, for by that she actually passes out of subjection 
to her husband, and her right to maintenance ducs not 
revive till he has again received possession of, or power 
over her. 

Fourth. When a woman, absolutely separated from her rs 


husband, alleges that she is pregnant, maintenance must nancy on 
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the part of he rendered to her day by day until her delivery. But if it 
ale should turn out that she was not with child, she must 
restore whatever she may have received. And no woman 
absolutely separated from her husband, except one.who 
has been divorced and is pregnant, has any right to main- 
tenance. The Sheikh, however, maintains, as already 
observed, that every pregnant woman is entitled to it, 
though at the expense of the child in her womb. 
Adebtdue  Jrjfth. When the husband has a debt against his wife, 
by wife to h : : : : 
husband be may set it off against her maintenance, day by day, if 
maybe —ghe ig in good circumstances ; but it is not lawful for him 
set. off ; fo ae 
againsther to do so if sho is indigent, as debts are payable only out of 
mainten- the surplus that may remain over one’s own food. Yet if 
ance, 1f she oa ok ; eer ; ; 
is in good the wife is content, there is no objection to his making 
Cree bbe set-off. 
Nisata Sith. The maintenance of a wife has precedence over 
anceofa the maintenance of relatives; so that the surplus over the 
eae husband’s food is first to bo expended on his wife, and 
over that never to be applicd to relatives unless there is a rescrve 
of rela- ¢ ‘ ‘ 
tivon: over what is sufficient for her maintenance, because her 
maintcnance is in the nature of an exchange for her sub- 


jection to his will, and is established as a debt aguinst him. 


SECTION SECOND. 


Of the Maintenance of Relatiwes. 


Who are Parents and children are together liable for a person’s 

eee maintenance. With regard to the fathers and mothers of 

ance. parents, there is some doubt as to their liability; but it is 
most agrecable to traditional authority to say that they also 
arc liable. Boyond the two pillars, that is, ascendants and 
descendants, the liability does not extend to any other 
relatives, such as brothers and sisters, or uncles and aunts 
paternal or maternal, though it is becoming and proper 
for u person to maintain them also,° particularly when he 
is one who would inherit from them. 


* According to the Hanitites, the liability extends to all relatives 
within the prohibited degreos.—D. p. £63. 
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. Poverty is a condition of the right to maintenance. Conditions 
But is inability to earn anything by onc’s own exertions ee 
also a condition? It is more agreeable to traditional tenance. 
authority to answer this qucstion in the affirmative; for 
maintenance is measured by necessity, and one who is able 
to earn anything for himself cannot be said to be necessi- 
tous. It is not necessary, however, to have a judge’s 
order or decree pronouncing the poverty or inability of the 
recipient. And though he shouldbe profligate in his 
mgnners, or an infidel, he does not thereby forfeit his right 
to maintenance. It ig otherwiso if he be a slave, for then 
his master would be bdund to maintain him. 

Ability on the part of the Afoonfik or maintainer is a Conditions 
condition of the liability to maintenanco. When he has a Tadstity re 
surplus over what is necessary for himself, it is first to be mainten- 
applied to the sustenance of hig wife, and then if there is “"“" 
anything over, to the support of his parents and children. 

There is no fixed quantity for the maintenance of relatives, 
any more than of wives, the critcrion being what 1s necessary ° 
in respect of food, clothes, and residence, with something 
extra for clothing in winter, such as 2 cloak for warmth while 
awake, and a quilt for sleeping. Abstinence from what is 
unlawful or indecorous, is not necegsary on the part of the 
person to whom maintenance is due. 

Maintenance is duc to‘a person’s father, but not to tho Mainten- 
father’s children, for these arc in the relation of brothers Hee 
and sisters to the maintaincr. But it is due to a person’s children of 
children, and their children, for the latter are ulso the pee 
children of the maintainer. 

A person is not bound to repay what may have becn Arrears of 
laid out by another on his maintenance ; for maintenance ™e 
is limited to necessities, and does not constitute a debt recover- 
against the maintainer, even though the judge should we 
have actually fixed its amount. True, that if the judge 
should have authorised the person entitled to maintenance 
to borrow on the ercdit of the maintaincr, the amount so 
borrowed is a debt against the latter, which it is obligatory 
on him to discharge. 


The maintenance of » child is incumbent first on its Oren 


relatives 
are liable, 


When the 


maintainer 


has on) 
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father. Failing him, or in the event of his poverty, it is 
incumbent on the father’s father how remote soever in 
ascent. Failing these, it is the duty of the mother, and 
in the event of her death or poverty, it is the duty of her 
father and mother how high soever. The nearer in all 
cases is liable before the more remote, and with equality 
of degree they are all partners in the liability. 

When a person has both parents equally in need of 
maintenance, and a surplus over what he requires for 


enough for himself sufficient for only one of them, he should divide 


one of two 


relatives, it 


must be 
divided 
between 
them. 


A person’s 
father and 


gOl are 

ti 
equalby 
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his main- 
tenance, 
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How 
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it between them equally. So also he should make an 
equal division between a son and a parent. But when he 
has a futher and grandfather, or a mother and a grand- 
mother, the whole must be given to the immediate parent. 

When a man has a father and grandfather both in 
good circumstances, the father is liable for his maintenanco 
exclusively of the grandfather. But if he has a father 
and son in good circumstances the liability falls upon them 
equally. 

When there is a delay in the delivery of maintenance, 
the judge should compel the person who is liable for it, 
and if he is still recusant may imprison him. Further, the 
maintenance may be taken out of his property; or if he 
has only goods or land, they may be lawfully sold, for the 
maintenance is a debt against him.’ 


SEcTION THIRD. 


Of the Maintenance of Slaves and of Beasts.® 


The maintenance of these is incumbent on their 
proprietors. 


With regard to slaves both male and female, their master 





7 Yet it has been said above that it is not 2 debt ;—but there the 
reference is to urrears, which are not a debt, because maintenance to 
a relative is due only in case of necessity, and the necessity, if there 
ever was any, is now past, the relative having been able to maintain 
himself. 

* Buheemah—a quadruped, or every animal without distinction. 
—(Freytag). 
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may maintain them out of his own means, or out of the 
earnings of the slave. The quantity of maintenance is not 
fixed, but should comprise a sufficiency of food, condiments, 
and glothing, the quality being regulated by what is usual in 
the families of masters of like means among the people of 
the same city. In this respect no difference is to be made 
between the absolute slave, the moodubbur and the oom-i- 
wulud. With the slave’s consent, the master may send him 
out to work for himself, fixing an amount which he is to 
render to the master, and leaving him to take the surplus 
for himself, But in no case is it lawful to fix a sum 
excecding the slave’s earnings ; and which will oot leave a 
surplus sufficient for his maintenance. 

With respect to beasts, whether fit for food or not, i - 
their owners must supply them with a sufticiency of to be 
pasturage or of dry food, and if they neglect to do so, may *eated. 
be compelled to sell, or slanghter them if kept with that * 
design, or to feed them properly. If the animal has a 
young one, it must be allowed a sufficiency of its mother’s 
milk until it is fit for pasturage, or other food, when the 
milk may be lawfully taken by the owncr. 


BOOK II. 
OF DIVORCE. 





CHAPTER I. 


OF TULAK OR REPUDIATION. 


SECTION Finst. 
Its Pillars. 

TueEse are four in number; of which the first is the Firstpillar, 
Mootullik, or Repudiator ; and in him four conditions oe 
are required. 

The first condition is puberty. No regard whatever is Condi- 
to be had to the words of u boy under ten ycars of age.’ iia 
With respect to one who has attained to that age with : 
understanding, and repudiates his wife according to the 
soonnut, or traditions, there is one report that tho repu- 
diation is legal, but the report is not well authenticated. 
And if the guardian of such an one should tako upon him 
to repudiate the wife of his ward, there is no doubt that 
the act would be invalid, because tho right to repudiate 
bolongs exclusively to a husband ; and the inhibition which 
tho law imposes on a minor is one which in tho natural 
course of things will soon be removed. If, however, a 
minor should attain to puberty and be deficient in under- 
standing, his guardian is not dcbarred from exercising 
the right of repudiation on his behalf when it is advisable 
with a duc regard to his interests; and though some of 
our doctors have forbidden the exorcise of the guardian’s 
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* See ante, p 4 
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authority in such circumstances, yet their opinion has not 
been generally received or adopted. 

The second condition is understanding ; and repudiation 
by an insane person is not valid. It is likewise invalid 
when pronounced by one.in a state of intoxication, or who 
has lost the use of his faculties by temporary stupor, or 
drinking a narcotic, as there can be no real intention in such 
cases. Nor can a guardian repudiate on behalf of a person 
in a state of intoxication, because the cause which prevents 
his own exercise of the power is likely soon to be removed, 
and he is for the time like one asleep. But a guardian 
may repudiate for an insane person; and if he has no 
guardian, the Sultan or ruler, or any person to whom ho 
may have delegated the superitendence of such matters, 
may repudiate on behalf of the insane person. 

The third condition is choice, or free-will; and repu- 
diation by a person under compulsion is not valid.? But, 
three things are necessary to the establishment of com- 
pulgion. The compceller must be able to do what he 
threatens. There must be strong ground to apprehend 
that he will do what he threatens if compliance with what 
he desires is refused. The threat must involve some 
serious injury to the person under compulsion, or to some 
one dear to him as his own soul, such as a futher or a 
child. It makes no difference Whether the threat be of 
death, or wounding, or abuse, or beating. But in esti- 
mating the quantum of abuse which may be endured 
without amounting to compulsion, the places where the 
compeller and the compelled are residing must be taken 
into consideration. A trifling injury is not sufficient to 
establish compulsion. 

The fourth condition is design, or intention; and this 
is required though an express form of words is also neces- 
sary; insomuch that if there is no intention on the part 
of the repudiator, repudiation cannot take effect ; as, for 
oxample, if he were careless, or asleep, or labouring under 
a mistake. And if a person, forgetting that he is married, 


* According to the Hanifite sect it is valid. D., p. 210. 
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should say, ‘“‘ My women aro repudiated,” or, “‘ My wife is 
repudiated,” and should then recollect that he is married, 
no separation would take place. Or if, after repudiating 
his «wife, he should say, “I did not intend it,” outwardly 
his assertion must be reecived and credited, though in- 
wardly and in conscicnee he is bound by his intention, 
whatever it may really have been. This is the caso even 
though he should make some delay in explaining his inten- 
tion, provided that the woman is still in her addut, because 
it is a declaration of intention. 

An absent person may lawfully appoint an agent to Power to 
repudiate his wife, without any difforence of opinion. And terudiate 
so also may a husband who is present with his wife, accord- commitiad 
ing to the most valid opinion. And though the Sheikh aor 
has said that the appointment of a woman as her husband’s 
agont to repudiate herself would not be valid, yet it would 

seem that such an appointment is lawful. Ifa man should + seem- 
say to his wife, ‘‘ Repudiate thyself thrice,” and she should ihe ite 
do so only once, it has been said that the repudiation herself. 
would be void; while others insist that a single repu- 
diation would take effect. And so also if he should say, 

‘“‘ Repudiate thysclf once,” and she should do so three 
times, it has been said that the repudiation would be void ; 

but here also others maintain that one would take effect ; 

and this opinion is mofo in conformity with the general 


principles of the law.’ Second 
The second pillar of repudiation is the ALootullukah, or Pepe me 
Repudiated ; and in her five conditions are required. diated. 


The first condition is that she be a wife; for if one Condi- 
should repudiate a woman whom he has enjoyed by virtue !"*: 
of a right of property, or who is at the time a stranger to That she 
him though he should subsequently be married to her, the nen 
repudiation would have no effect; so also if a man should 
suspend a repudiation on marriage, that is, make it con- 
ditional on the occurrence of that event, the repudiation 
would not be valid, and thaf, whcther a particular woman 
were indicated as by saying, ‘‘If I marry such a woman she 





* Ushbuho, literally, moro likely. 
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is repudiated,” or the repudiation is in general terms, as 
by saying ‘‘ Every woman whom I marry is repudiated.” ‘ 
Married by The second condition is that the woman was married 
ae by a permanent contract; for there can be no repudiation 
of a legalized slave, ur of 2 woman cujoyed under a moota 
or temporary contract, even though she be free. 
And not The third condition is that the woman is not in her 
eae or COUrses, oF in a nifus * after childbirth. This condition 18 
ina nifas. applicable only to a woman who has been cnjoyed, is 
ordinarily subject to the courses,° and whose husband 
is present with her, or if absent, has not been away from 
her so long as to be assured that she has passed from the 
period of purity* in which he had connubial intercourse 
with her to another such period. If a man should 
repudiate his wife while they are both living m the same 
city, or he has been absent from her less than the time 
mentioned, and she is then in her courses or in a nifas,. 
the repudiation is void, whether he were aware of the facet 
or not. If, again, he has been absent from her so long as 
to feel assured that she must have passed from one period 
of purity to another, and he should then repudiate her, 
the repudiation would be quite valid, even though they 
should both subsequently agree that she was actually in 
her courses at the time; so also, if he should have departed 
from her during a period of purity *® in which he had not 
approached her matrimonially, or if a man should repudiate 
a wife with whom he never had connubial intercourse, the 
repudiation would in either case be lawful, though she 


* The repudiation would be eitectual in both cases, according to 
the other scct. J)., p. 263, et seg. 

* The pucrperal discharge. The extreme legal term, according 
to the other sect, is forty days (., note ?, p. 840), but by the Sheeuhs 
it is limited to ten days (Shurya, p. 14). 

5 Arab. JZai/, active participle of halu, which has several mean- 
ings. ‘The radical idea scems to be change. I have adopted the 
meaning which the context seems to require. In law the word is 
frequently opposed to pregnant. 

7 Arab. Koora. The word is so explained farther on. 

® Arab. Toohr. This is the usual term for the time between two 
occurrences of the courses. 
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were actually in her courses at the time. Some of our 
lawyers have fixed upon a month as the period which gives 
effect to repudiation by an absent man, relying on a tradition 
to that effect, which is strengthened by the usual reeurrence 
of the courses at intorvals of that duration. Others of 
them, again, have fixed tho period at three months in a 
reliance on a good tradition of .fboo Abdoollah,? on whom 
be peace. The result of the whole, however, or the truth, 
is as we have stated it, even though the timo mentioned 
should be excecded. If a husband is present, that is, in 
tho same city with his wife, without mecting her so as to 
know when her courses are on her, he is to be accounted 
the same as if he were absent. 

The fourth condition is that the woman be moostubrat * She must 
or purified ; for ifa man should repudiate his wife during oe : 
a tookr, or period of purity in which he has had connubial érat; 
intercourse with her, the repudiation would be inoffoctual. * 
This condition is not required in a ydissah or woman who 
is past child-bearing,” nor in one who has not attained to 
puberty or is pregnant. With regard again to a moostubrat, 
when three months have passed without any appearance of 
the monthly discharge, if such an one is repudiated before 
the expiration of the three months, the repudiation 1s with- 
out effect. 

The fifth condition is that the mootullukah or repudiated And dis- 
woman be distinctly indicated, that is, by the man’s saying, a 
‘Such an one 1s repudiated,” or by pointing to her in 
such a manner as to remove all doubt on the subject. If 
he has only one wife, and should say, ‘‘ My wife is re- 
pudiated,” the repudiation would be valid, as there is no 
room for ambiguity. But if he has two or more wives, 
and should say, “‘ My wife is repudiated,” he must intend 
some one of them in particular to give any effect to the 
repudiation; and his explanation of the one whom he 
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® The Imam Jaafer Sadik. 1 

1 Participle from istibra, purification. The object of the condi- 
tion seems to be to prevent a confusion of seed, and consequent doubt 
of paternity, if the woman should marry again, and have a child. 

See post, p. 162 
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intended must be received. If, again, he had no particular 
one in hig mind, or used the words without any positive 
intention, some of our doctors maintain that they would 
be entirely nugatory for want of distinct indication, whilo 
others insist that there would be a valid repudiation, and 
that the particular woman must be determined by lot,—an 
opinion which scems to be more agreeable to the gencral 
principles of the law. If he should say, ‘“‘ This one is 
repudiated, or this one, * he may, according to the Sheihh, 
apply the repudiation to whichever of them he pleases ; 

but many of our doctors insist that it is void for want of 
specification ; while, if he should say, “ This one is re- 
pudiated, or this one and this one,” the third would be 
certainly repudiated, and of the other two he might apply 
the repudiation to either at his pleasure. In the event 
of his death one of them must be taken by lot. Many, 
however, are of opinion that in such a case the alternative 
is between the first and the two last together ; so that he 
must determine for cither the first or for the two last. In 
all the cases it 1s obvious that the difficulty arises from 
the want of specification, or a comphance with the con- 
dition under consideration. If a person, looking upon his 
wife and a strange woman, should say, ‘One of you two 
is repudiated,” and should add, ‘IT intended the stranger,” 
his assertion must be accepted. Dut if, having a wife 
and a maid both named Sooda, he} should say, ‘‘ Souda is 
repudiated,” and then assert, ‘* T intended the maid,” his 
word would not be necepted. For, in the first case, the 
expression ‘One of you two” is equally applicable to the 
wife and the strange woman, us both are capable of being 
repudiated, but im the sccond ease, where the repudiation 
is made to depend on the name, it must be restricted to 
the wife, as she is the only person to whom the repudiation 
can be applicd. If a person, supposing a stranger to be 
his wife, should say to her, ‘‘Thou art repudiated,” his 
wife would not be repudiated, for he must be assumed to 
have intended the person addressed. wnd if, having two 
wives, Zeinub and Amrah, he should say, ‘‘O Zetnub,”’ 
and Amrah should answer, ‘‘ Here am I,’’ whereupon he 
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says, “‘Thou art repudiated,” the person intended would 
be repudiated. If he intended the one that answered, 
supposing her to be Zeinub, the Sheikh has said that 
Zecinub would be repudiated. But thero is some difficulty 
in the case; for the repudiation was directed to the person 
who answered, only on the supposition that she -was 
Zeimub; she therefore cannot be repudiated for want of 
intention; nor can Zeirwb, for the repudiation was not 
directed to her, but to the other. mies the 
, he third pillar of repudiation is its Form. form, 
” Ag a gencral rule, marriage, being a chaste” or pro- Its eondi- 
tions, 
tected condition, favoured by the law, and in its own 
nature not admitting of being dissolved,'’ it is necessary 
in taking off or removing the tie to adhere strictly tou the 
terms of the legal pernission. The form of words specially Words 
appointed for that purpose is, “ Thou art repudiated,” ' or ie 
‘,Such an one,” or ‘6 This person,” or any simular word required ; 
clearly indicative of the individual who is intended to be 
repudiated. And if a man should say, ‘6 Thou art tho 
repudiation,” or “repudiated,” or “among the repudiated,” 
the words would be without effect, even though he imtended 
to repudiate thereby. So also they would be ineffectual 
if he were to say, ‘A repudiated person.” The Sheihh, 
however, las said that in this ease repudiation would bike 
effect if intended ; but the opinion is not supported by the 
grammatical construction of the phrase. On the other 
hand, he has said that it would not take effect if a aman 
were to say, “I have repudiated such an one;” but this 
ulso is attended with some difficulty, arisme from the fact 
that if the question wero asked, “ Is thy wife repudiated ?” 
and the person uddressed should answer ‘ Yes,” there 
would be an effectual repudiation. 
Repudiation cannot be effected by writing,” nor in any ¢emnet be 


- ; ae In writings 
other language than the Arabic when there is ability to or in ae 





12 Tsmut—defence, protection, chastity. 

8 That is, it docs not admit of Whulut, like sale See In. 7), 
p. 168. 

4 Arab. Unti Lalikoon. 

'S It may according to the ILanifites. 1), p. 253 
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other lan- pronounce the words specially appointed, nor by signs 
rhe a except where the party is unable to speak. If he is dumb, 
repudiation may be effected by any signs sufficiently 
indicative of his purpose. And, though it cannot be given 
in writing by one who is present and able to pronoutice the 
proper words, yct if he is unable to do so and writes them, 
fully intending repudiation, it takes effect and is quite valid. 
Some persons have maintained that a wife may be lawfully 
repudiated in writing by her husband when he is absent 
from her; but this opinion is not to be relied upon. And 
Words if one should say to his wife, ‘Thou art vacated,” or 
aa “free,” or “The reins are on thy neck,” or ‘‘ Betake thyself 
cient. to thy people,” or ‘Thou art absolutely separated,” or 
“unlawful,” or “cut off,” the expressions would be quite 
nugatory, wd no repudiation take place, whether it were 
intended or not.” If he should say ‘‘ Count,” intending 
Tulak thereby, it is maintained that there would be a valid 
repudiation, and there is a tradition to that effect, recorded 
by Lulbee and Moohummad, from A boo Abdoollah, on whom 
be peace; but this has been disputed by many of our 
doctors, whose opinion is more in accordance with the general 
principles of the law. 
Arightof | When a person gives his wife an option, intending that 
ae , she may repudiate herself, and she chqoses him, or remaius 
wife is ap- silent without looking aside, notning follows. And even if 
eo she were immediately to choose herself, though some of our 
power to (loctors are of opinion that there would be an absolute, 
ue anil others a revocable repudiation, a third party maintains 
that in this case also the choice would be ineffectual; and 
their opinion is the most common or generally received. 
ae nome If a person were asked, “‘ Hast thou repudiated such a 
ed by affire person ?”’ and he should answer ‘ Yes,” there would be a 
eee valid tulék. But not so if the question were, ‘‘ Hast thou 


“ ar separated,” or “‘ vacated” or ‘released ?” and he should 
ata ?? ~—- uswer in the affirmative; for then nothing would follow. 


The form Tulak, in respect of its form, must be entirely free from 


ae! 


omemmeshieete) 


© Tf intended, they would be sufficient, according to the Hanifites. 
Di. Ds 238. 
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any ‘condition or description, according to the most common of tuléh 

opinion ;” for I® take no account of those who think differ- oiliel 

ently on this subject. And even though the husband, in free from 

progouncing the repudiation, should morcly explain hinwelf Se asieiee 

by saying, “ twice” or ‘‘ thrice,” some insist that it would tion. 

be void. Others, however, maintain that a single repudia- 

tion would take effect by reason of the word ‘‘ repudiatod,” 

the rest being surplusage according to them; and this 
opinion is supported by the more common or generally 

reccived of two traditions. If he should say, “Thou art 

repudiated for the soonnut,” the repudiation would be valid, 

supposing that the woman were pure” at the time; and so 

also if his words were “for the budae.’ But in this case 

it were better to say that the repudiation would not take 

effect, because we don’t allow that kind of tulak, and the 

words would be without meaning.” 

Further, if a husband should say to his wife, “ Thou Tfustra- 
art repudiated this very instant, if repudiation has effect 4 
upon thee,” the Sheikh has said that there would be no 
tulak, by reason of its being made dependent on the con- 
dition; and this is right, if the repudiator were not aware 
of the woman’s state at the time. But if ho knew that sho 
were in a state to be legally repudiated, effect should he 
siven to his words; for though there is a condition in 
appearance, there is noife in reality. If he should say, 
‘“<'Thou art repudiated the most just of repudiations,” or 
“the most perfect,” or ‘the best,” or ‘ the worst,” o1 
“the best and worst,” the repudiation would be valid, ss 
it is not impaired by the words superadded to it. So also 
it would be valid if he were to say, “‘ the full of Mecea,” or 
“the full of the world.” If he should say, ‘‘ To the con- 
tontment of such an one,” intending a condition thereby, 
or that the repudiation should be dependent on the person’s 
will, it would be void. Otherwise, if he had no such 





7 This is opposed to the doctrane of the Hanifites. ., cap. iv. 
und cap iL, sect. 3. 

%® The author of the Shuraya. 

19 Tahir, that is, not in her courses. 

2 Sce post, p. 118. 
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intention, it would take effect, according to his purpose. 
So also, if he should say, ‘‘ Jn thou enterest into the house, 
thou art repudiated,” applying the vowel usrah (?) to the 
first letter of the word (so as to make it equivalent to, if), 
there would be no repudiation, while if the vowel futha (a) 
were applied to the first letter of the word, so as to make it 
sound az (or that), the repudiation would be quite valid, pro- 
vided that he knew the distinction between the two sounds, 
and intended that hig wife should be repudiated. If he 
should say, ‘Iam repudiated to thee,” the words would 
have no cffect, as a man is not a fit subject for repudiation. 
Nor if he should say, “f Thou art repudiated half,” or ‘‘a 
fourth,” or ‘a sixth of a repudiation,” would the words 
have any effect, for they do not amount to one whole 
repudiation. If he should say, “ Thou art repudiated 
(falih),” and then add, ‘61 intended to have said, ‘ Thou 
art pure (t¢hir),’” the explanation is to be accepted out; 
wardly, but inwardly and in conscience he is bound by his 
real intention, whatever it may have been. If the expres- 
sions were, ‘* Thy hand,” or “‘ Thy foot 1s repudiated,” they 
would be wholly without cffect. So also, if he were to say, 
“Thy head,” or ‘thy bosom,” or ‘ thy face,” or ‘* thy 
half,” or ‘‘ thy third,” or ‘* two-thirds,” the exprossions 
would, in like manner, be ineffectual.’ If he should say, 
‘*'Thou art ees before repudiation,” or “ after it,” 
or ** before it,’ ‘with it,” nothing would follow, whether 
she were an Gal wife or not. But if it were said that 
a single repudiation would take cffect on his saying, 
‘*Repudiated with repudiation,” or ‘‘ after it,” or ‘t upon 
it,”? and that there would be none on his saying, “‘ before 
repudiation,” or ‘‘ after repudiation,” that would be right 
or proper.” If, again, he were to say, ‘‘ Repudiated two 
halves,” or “* three thirds of a repudiation,” there would 
be none, acecording to the Sheikh. Lut here, also, if it were 
suid that there would be a repudiation, by force of the 


7 Otherwise, according to the Hanifites. 7)., p. 215. 
* T have translated the words literally. The distinction seems 
to depend on the position of the term “ repudiation.” 
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words “Thou art repudiated,” and that tho rest is sur- 
plusage, that would be right or proper. Not so, however, 
if the husband should say, “ A half of two repudiations.” 

‘Further, the Sheikh has said that if a man should say Continued, 
to his four wives, “I have effected four repudiations 
between you four,” each one of them would be repudiated. 
But the opinion is not free from doubt and difficulty. Tf, 
again, a man were to say, “Thou art repudiated, three 
except three,” one repudiation woul be valid, by virtue of 
the first part of the expression, if such were his intention, 
and the execption would be void. If he should say, 
“ Repudiated without repudiation,” intending revocation 
thereby, it would be valid, because the denial of a tuldh is 
equivalent to revocation; while if he said, ‘ Nepudiation 
except repudiation,” the exception would be surplusage, 
and repudiation take effect, by virtue of the words, “ Thou 
art repudiated” (supposed to precede the others). If he 
should say, “ Zeinub is repudiated,” and then add, ‘ I 
meant Amrah,” the explanation is to be received, suppos- 
ing both the women to be his wives. And if he say, 
© Zeinud (bul) Amrah,” both are repudiated together, for 
cach was intended at the time of Lis naming them. But 
this is attended with some diffieully, arising trom the form 
of the expression. . 

The fourth pillar of repudiation is Testimony ;" and it Fourth | 
is necessary that two witnesses should be present and hear PRE) 
the repudiation given, whether they are called upon to witnesses 
attest it or not. It is a condition essential to the validity “°°” 
of a tulék that the witnesses should hear the actual words. 

So that if they are merely present, repudiation docs not 

take effect, though all other conditions are complied with. 

So also there can be none with only onc witness, though on nob 
he be a just person, nor even with two witnesses if they ne 
are not just, or are reprobates. Nay, it is required that And the 
two witnesses of known probity should be present. Some Ler he : 
of our lawyers, however, think it sufficient that the wit- daar 
nesses are Jovslims ; but the first opinion is better eee 


43 This is not required by the Ilanifites. 
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founded on traditional authority. If one of the witnesses 
should testify to the constitution of the tuldk, and the 
other should then testify to it separately from the first, 
repudiation would not take effect. But when they testify 
to an acknowledgment of the fact, it is not necessary. that 
their testimony should be given together. Yet, if one 
should testify to the fact of the tuldk, and the other to 
an acknowledgment of it, their testimony could not be 
received. 

The testi- The testimony of women cannot be received to repu- 

mony of diation, whether they are alone or together with men. If 

women not : . ; : i 

suficient, & man should repudiate his wife without witnesses, and 
then repudiate her again when witnesses aro present, the 
first repudiation would go for nothing. And the true time 
for a tulék taking effect is when the witnesses arc present, 

, provided that the appropriate words are employed. 


SECTION SECOND. 
Of the Different Kinds of Tulak or Repudiation. 


Two The term Tulék includes the Biddéut and the Soonnut 
forms: —_ forms of repudiation. Of the Biddut, or new and hereticul 
at form, there are three different kinds. The first is the repu- 
which diation of an enjoyed wife during her courses, or a nifas, 
fives while her husband is present with her, or if absent from 
kinds, her, when his absence has been short of the time con- 
ditioned or required in such cases.* The second is the 
repudiation of a wife during a toohr, or period of purity, 
in which there has been connubial intercourse between the 
parties. And the third is, throe repudiations without any 
But all are intermediate revocation. All these forms of tuldk are void 


1 with us,” no repudiation taking effect in any of the cases. 
sa Soon- Of the Soounut, or regular form of Tuldh, there are 
nut, 


Three 2180 three different kinds,—the Biin or absolute, the Rujdee 
kinds: or revocable, and the T'uléh-ool-iddut, or repudiation of the 
Bain, or iddut. The Bain or absolute is that with respect to which 


irrevoc- 
able. 





* See ante, p. 110. 


% That is, the Sheeah sect. According to the Hanifites they are 
all valid, though irregular. 7)., p. 207. 
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the husband has no power of revocation; and of it there 
are six different species. The first is when the wife who 
is repudiated is one with whom connubial intercourse has 
never taken place. The second is when she is a ydissal, 
or pagt child-bearing. The third is when she has not yet 
attained to puberty. The fourth and fifth are when sho is 
mookhtullah® or moobarat, that is, rcleased or freed for a 
ransom, so long as she has not reclaimed the ransom for 
which the release or freedom was given. The sixth is 
when the wife is repudiated three times with two inter- 
vening revocations.” 
The Tulak Rujdee is that in which the husband has tho oo or 
power of revocation whether he exercises it or not.” an 
The Tuldék-ool-iddut, or repudiation of the iddut, is Tuldk-ool- 
after the following manner :—A man repudiates his wife fe ee 
under the requisite conditions, he then recalls her before 
the expiration of the iddut, has connubial intcreourse with 
her, and ropudiates her again, but in another tovkr than 
that in which the intercourse took place, recalls her a 
second time, has intercourse with her, and repudiates her 
a third timo, but in a subsequent tovhr. She is now 
rendered unlawful to him till she hus mariucd another 
husband. If she should do so,,be released from lim, 
and hor first husband should remarry her, and repeat the 
series of repudiations as at first, she would become a 
second time unlawful to him until married to another 
husband. And if this also were done and she were again Renders 
free, and the first husband should marry her a third time, ee is 


etually 


and repeat the serics of repudiations, she would become, unlawful 


; the re- 
after the ninth, unlawful to him for cver.*® It is to be Saline 


observed that the tulak of the addut does not take effect 
unless there has been connubial intorecourse after each 


% Wife released by khoola, for which and movbarat, see post, 
ch. iii. 
7 To these may be added th® ordinary tuldk, when given in 
exchange for property. Sce post, p. 137. 
*® The power of revocation lasts till the expiration of the iddut, 
after which the repudiation becomes absolute. 
” This kind of repudiation is unknown to the Hanifites. 


120 DIVORCE. : 


revocation. If he should repudiate her before such inter- 
course, the repudiation would indeed be valid; but it 
would not be a tulék or repudiation of the wdut. 
Three re- Every woman on whom three repudiations have been 
Mi oe fulfilled is rendered unlawful to the repudiator until she 
woman un- marrics another husband; and it makes no difference 
ae whether he had enjoyed her or not, or whether he had 


diator. recalled her or abandoned her. 


Miscellaneous Cases. 


Repudia- First. A man repudiates his wife and sho completes 
ne her iddut ; he then marries her a second time, repudiates 
ofthe her again, and leaves her to completo her addut; after 
eae which he marries her a third time, and a third time 

repudiates her. She now becomes unlawful to him till 
donot Sle has been married to another husband. After which, if 
render a" separated from him, and her iddut for him has expired, hey 
is first husband may lawfully return to her, that is, marry 


Fence her again; and a wife so treated is not perpetually pro- 
ul, though 


they | Libited, even after the ninth repudiation. But the addut 
eee which she has to observe docs not prevent her from 
amoun ° ° . oy . , ° 

aie: becoming immediately prohibited to him after the third, 


that is, until sho has becn married to another. 
Apregnant Second. When a man has repudiated a preenant wife, 
a and recalled her, he may lawftlly have connubial inter- 
cation, be course with her, and then repudiate her a sccond time 
sadined for the addut by general consent. Some maintain that 
aH as it is unlawful by the soonnut; but the opinion in favour 
of its legality is more agrecable to the principles of law. 
area Third. When a man has repudiated a wifc that is not 
is not preg- Pregnant, and recalled her, if he then has connubial inter- 
nant, course with her, and repudiates her again in another 
toohr, the repudiation is valid without any difference of 
opinion. But if he repudiate her in the other tovhr, with- 
out having previously had intercourse with her, there are 
two traditions upon the point—one of which denies the 
efficacy of the repudiation, while according to the other 
and more valid tradition, it takes cffect. Assuming the 


latter view to be correct, if he should now recall her again 
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and repudiate her a third time in another toohr, she would 
become prohibited to hirn until married to another man. 
In like manner, if he should repudiate her after the revo- 
cation without having connubial intercourse with her in 
the first toohr, there are two traditions upon this point 
also; but here a preference is ‘given to that which requires 
that the repudiations should be in different toohrs, though 
connubial intercourse may not have taken place; while if 
it has, the repudiation would be positively unlawful, except 
when given in a second toohr, if the repudiated person 
be one with respect to whom istibra, or purification, is 
necessary. 
Fourth. When a repudiator is in doubt as to the ee 

efficiency of a repudiation he is not obliged to repeat it to 


tion need 

remove the doubt, and the marriage remains as before. sea ne 
Fifth. When a man who has repudiated his wife while jepudia- 

absent from her, enters into her apartment on his return, tn during 


: ee — ‘ . absence 
and then claims that the repudiation was cllective, his claim cannot be 


is not to be reccived, beeause it is to be presumed that a alleged by 


; . . one who 
Mussulman’s acts are in accordance with the law, and his resuines 


claim gives the lic to what is tantamount to proof. Accord- Sela 
ingly, if there is a child it is affiliated to him. his wife. 
Sirth, When x man absent from his wife has repudiated An abscnt 


, . 3 ; ; nan who 
her, and desires to murry her sister, or a fourth wife, Le repudiates 


noust wait for nine mont] for the possibility of his wife’s onc of four 


: ‘ : Wi¥¢S ust 
being pregnant. Some of our doctors for greater cautiou wait for 


insist that he should wait for a full year, having a view to Ur 
the possible pregnancy of a moostubrat, which occasionally before he 
happens. But if he knew that she was not pregnant at nor 
the time of the repudiation, three courses and three mouths 


are sufficient. 
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CHAPTER II. 


OF APPENDAGES TO REPUDIATION. ‘ 


Section First. 
Of Repudiation by a Sick Man. 


Valid, Iv is abominable for a sick man to repudiate his wife ; yet 
Eee, if he should do so the repudiation is valid, and he is 
able.  ontitled to a share in her estate if she should happen to 
Its effect dic during the tddut, and the revocation were revocable. 
eae But he has no such right if the repudiation wero bain, or 
of inhorit- absolute, or her death should not occur till after the 
ance ot expiration of the iddut. She, however, has a right to 
and wife. participate in his estate if he should die at any time within 
a year from the repudiation, whether it were revocable or 
absolute, provided that she has not married in the mcan- 
time, nor he has recovered front the disease in which the 
repudiation was given. If he should recover, fall sick again, 
and then die, her right of inheritance would be lost, unless 
she were still in her iddut for a revocable repudiation. 
His word If he should say, ‘‘ I repudiated three times when in 
a good health,” his word is to be received, and it bars her 
hesaysthat yieht of inheritance, though it would seem that no credit 
ee ought to be given to his word as against her. And if he 
in health. should slander her, being sick at the time, and should go 
Liéain through the form of lidn, or imprecation, against her, 
sickness. when she would be absolutely divorced by the lidn,! she 
a Sa ee ct 
' According tothe Sheeahs, this is the iminediate effect of the Lian 
(see post, p. 157), though by the Hanifite code there is no separation 
of the partics without a divorce by the husband or decree of the 
judge. D., p. 336 
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would have no right of inheritance in virtue of the special Its offect 
effect of a repudiation in sickness. But it may bo asked anne - 
would she not havo such a right on account of the suspi- heritance. 
cion which attachcs to his slandoring her in such circum- 
stances? This question has been answered in the 
affirmative. It would rather seem, however, that the 
usual effect of a repudiation in sickness should be given 
to his act without any regard to the suspicion attaching ite 
to it. There is also a doubt of her.ight to inherit when jiatea is 
repudiated on her own solicitation. And hero it is more sickness at 
d ith th ‘al principles of law to say yemest 
in accordance with the general principles of law to say request 
that her right of inheritance is lost.2. So also when she pte 

. . z nner. 
has been released from the marriage tie by a Ahooldé or yoy ono 
moobarat. released by 

khoold. 
Branches from the Preceding. 


First. If a man should repudiate his slave wife revoc- A slave re- 


ably, and she is emancipated during the iddut, and he ee 


then dies while labouring under the disease, she inherits band, but 
during the iddut, but not after its expiration, on account pited in 
of the flaw in her condition at the time of the repudiation.” the «ddut, 
Yet, if it were said that she does inherit, that would be ie i 
proper, and even though the ditoree were irrevocable. 
Some, however, contend that she has no nght whatever to 
inherit, because she had no akdlecut, or legal statis, at the 
time of the repudiation. So also if one should repu- Sane ae 
diate a hitabecuk who is afterwards converted to the 
Mussulman religion. * 

Second. When w repudiated woman claims or alleges amas 
that the repudiation was given to ler by her deccased ates Hons 
husband when he was sick, and the fact is denied by his pudiation 


. . , was given 
heir, who alleges that he was in good health at the time, jp health 


— mes ~ ee 


2 Such is the Hanifite doctrine in that case. J., p. 274. 

> According 10 the Hanifite cod’, that would prevent her inherit- 
ing even during the iddut. D., p. 278. 

4 That is, sho would in like manner inherit during the cddut, 
her case, according to both codes, being similar to that of the eman- 
cipated slave. 
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orsickness, the word of the heir is to be received,® because the pro- 


the word of Stig : ‘ se Se 
Bie Hele is babilities on cither side are equal, and it is a principle of 


to be pro- law that there is no right of inheritance except by esta- 


‘erred. lishing a sufficient cause for it, such as consanguinity or 
marriage. 

Case of Third. Tf a man should repudiate four wives during 

four wives 


repudiated, 218 illness, marry four others, consummate with them, and 
a other then dic, the fourth of his estatc, or in the case of his 
ried, by a baving a child, the cighth of it, would be equally divided 


sick man. between them all. 


SECTION SECOND. 


Tfow the Prohibition incurred by three Repudtations 
is removed, 


A woman When a woman has been repudiated three times with 
Noa ade the requisite conditions, she is rendered unlawful to the 
must be = repudintor until she has been married to another husband, 
te '% and in removing the prohibition regard must be had to 
joyed by, four conditions :—I1st, the new husband must be adult, 
fnother for though there is some difference of opinion in respect to 
before she a moorahik, or boy approaching to puberty, yet it is more 
eee agreeable to the principles of law to say that he is not 
pi competent to legalize the woman to her first husband ;° 
"  Qnd, the new husband must hase carnal knowledge of the 
womun in the natural way, so as to require ablution ; 3rd, 
this must be under a contract, and not merely by virtuo of 
a right of property, or of permission from her master ; 
Ath, the contract must be permanent, and not by way of 
mootd, or temporary. When all these conditions have 
been fultilied, the prohibition incurred by three repudia- 
tions is removed. 
Such mar- With regard to the value of a second marriage in 
ate effacing the effect of any number of repudiations less than 
effect ofall three, there are two traditions. The most common or 
previous ; : es ins Aes 
repudia- generally received of these +s in favour of the extinction. 


tions, So that, if a woman who was once repudiated should be 
though less 


than three. 


S edicaonnesanlibaneiansnnenaememmermnieeeaosince eaamuctmtesetane tunsemanemataeter seated ee ee 


§ The preference is given to her words by the Ianifites. J7., p. 282. 
® Tle is competent according to the Hanifites. 7)., p. 290. 
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married to another man, and, after tho dissolution of that 
marriage, should be re-married by her first husband, she 
would abide with him on a fresh footing as to three 
repudiations, the effect of the first repudiation being 
cancelled by the intermediate marriage to another person. 

If a Mussulman should repudiate his Zimmeeah wife Marriage 
three times, and, after the expiration of her iddut, she is an ae 
married to a Zimiec, then absolutely scparatéd from him, cientin the 
and finally converted to the faith, it is quite lawful for the eae ie 
first husband to marry her by a new coutract. 

When a bondwoman has been twice repudiated, sho is A bond- 
rendered unlawful to the repudiator until she has been ane 
marricd to another husband, whether she were the wife of diated 
« freeman or a slave; and carnal intereourse with her aa 
master is not sufficient to remove the prolibition ; neither and en- 
is it removed by the repudiator himself becoming her pro- Joye by 
prictor, because the prohibition was incurred previous to mutes 
his acquisition of the right. If one should repudiate his pcrunenie 
slave wife, and she is then emancipated, after which he by the | 
marries her a second time or revokes the repudiation, she a 
remains with him on the single repudiation as connected 
with her former condition of slavery, so that, if he should 
repudiate ler again, she would become unlawful to him 
until marricd to another husband. 

An cunuch is competcht to legalize a thrice-repudiated An cunuch 
woman to the repudiator when he hag had carnal inter- tent i 
course with her. But there is one tradition opposed to ee 
his sufficiency. 

Intcreourse with the new husband in the natural way, Emission 
though it should take place without cmission, is sufficient eo 
to legalize the thrice-repudiated woman, bccause the act is 
the occasion of mutual pleasure to the parties. 

If the legalizer, after marrying a repudiated woman, Inter- 
should, before connubial intercourse with her, apostatize sei 
from the faith, any subsequent intercourse with her during not suffi- 
his apostasy would not be suffitient to render her lawful to “°"™* 
her first husband, because the contract was cancelled by 


his apostasy.’ 





ie ae eee cheeathiatbiamhamtiene=epname ee aneeesenemmndliiniadhisall abana aiabiitamall 


7 See ante, p. 29. 
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Whenthe If, after the lapse of some time, a thrice-repu- 
word of ®. diated woman should allege that she was duly married to 
pudiated another husband, and, after being completely separated 
Heese from him, had fulfilled her iddut, and if all the occurrences 
dited as to could possibly have tuken place in the interval since the 
have third repudiation, some of our doctors maintain that her 
been sub- word must be received, because in the whole matter a fact 
ophated is involved, viz. coition, which cannot otherwise be ascer- 
taincd. There is one tradition, however, to the effect that 
it is only when she is a trustworthy person that her asser- 
tion is to be credited in such circumstances. 
" And the When the legalizcr has entered into the woman’s 
aan apartment, and she alleges that connubial intercourse 
mated. took place between them, that is sufficient to render her 
lawful to her first husband, provided that the legalizer 
ussonts to the assertion. When, on the other hand, he 
contradicts her, some of our doctors are of opinion that the 
conduct of the first husband should be regulated by his 
estimate of the probability of her or of the other party’s 
speaking the truth. It would be bettcr, however, to say 
that he should in all cases act in dependence on her asser- 
tion, from the impossibility of obtuining any other evidence 
of the fact than her own word. 
Doubt as If connection with the legalizer should take place under 
ce eared circumstances when connubial ifttercourse is interdicted, as 
legalizer during pilgrimage or an obligatory fast, some of our doctors 
pees Teh are of opinion that the woman would not be rendered 
circum- lawful to her husband, because the act being prohibited, 
sees . Cannot be supposed to be within the scope of the legislator’s 


nubialin- jntontion. Others, however, insist that she would be 
is prohie rendered lawful by the establishment of marriage on a 


bited. valid contract. 
SECTION Trtrp. 
Of Rujit or Revocation. 


May be Tuléh or repudiation may be validly revoked in words, 
effected b ‘< ‘ ta”? . 

words or 24 DY saying, I have recalled thee,” or in deed, as by 
by deed. 


ce ree et ee 








7 Literally, return ; 08 if the man returned to his wife, or restored 
her to her former position. 
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connubial intercourse; and even though the husband 
ghould only touch or kiss his repudiated wife with desire, 
that would be a revocation. Permission by the repudiated 
womgn is not a necessary preliminary to the revocation, 
for she is still his wife. And even a mere denial of the 
repudiation would be equivalent to revocation, for it implies 
a retention of the woman as his wife. . 
It is not necessary though proper to have witnesses to “ies 


f not neccs- 
a verbal revocation. sary. 
* e s 
If a husband should say to his wife, “I have recalled Poubtasto 


e ‘ : : : revocation 
thee when thou wilt or if thou wilt,” the revocation would dependent 


not take effect, even though she should answer, “TI have or tote will 
willed.” This, however, is open to doubt. 

Ifa man should repudiate his wife and recall her after or after 
she has apostatized from the faith, the revocation would not are 
be valid, as a marringe ab initio in such circumstances, that tized from 
is, with an apostate, would not be valid.’ On this point, how- ae tanh 
over, there is room for doubt, arising from the consideration 
that the woman revocably repudiated is still a wife ;*° and if 
she should return to the faith the revocation would revive. 

If a man having a Zunmeeah wite should repudiate Similar 
her revocably, and then reeall her during her iddut, it has stat ie 
been said that the revocation would not be lawful, for woman is 
revocation is like a new contract. ‘But it would seem that 2 ane 
the revocation is lawful, a& the woman has never ceased to 
be his wife, and the revocation is rather to be viewed as a 
prolongation of the existing contract. 

Revocation by 2 dumb man may be effected Dy intel- Revocation 
ligible signs. Some say that he ought to raise the veil Pa esas 
from off her face, but this opinion is rarcly entertained. 

When a man has repudiated his wife and recalled her, Tn a dis- 
but she denies that the marriage was ever consummated, Pe 
with a view to avoid the necessity of iddut," and to render mation, the 
the repudiation irrevocable, while he insists on the other aie to 
: be re- 

® An apostate is legally disquglificd from contracting marriage. ceived. 
Shuraya, p. 531. 

10 Sec above. 

4 Tt is only on an enjoyed wife that iddut is incumbent (post, 
p- 160). 
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hand that consummation had taken placc, her word and 
oath are to be received, for the zahir or apparent is in 
favour of her allegation. 
So also When a woman claims that her iddut has expired.” by 
when the oeeurrence of the courses, and tho time admits of the fact 


question epelis eo ka 
isasto being so, while the man denies its expiration, her word and 
expiration : : ‘ 
of addut ly oath are to be received. But if the claim be that the 
courses. = uddut had expired by lapse of months, his assertion is to 
ee be preferred ; for here the difference is mercly as to the 
by months, time when the repudiation took effect. If again, the 
husband should claim that the iddut had expired, the 
word of the wife is to be received; for the original state of 
b)  ) 
things is the continuance of the marriage, wlich he is 
trying to impeach. 
In lala If the woman was pregnant and claims that delivery 
as To preg- . . . 8 
sey. and has taken place, her word is to be received without requiring 
delivery, her to produce the infant. But if the dispute be as to the 
Word isto fact of her having been pregnant, which the husband denies 
word isto fact of her having been pregnant, which the husband denies, 
eee aud she produces an infant which he denies to be his 
CCINGG, 4 . . . . 
offspring, the word rests with lim, because the fact 1s one 
which admits of proof by witnesses. If she claims the 
expiration of the iddut, and he alleges that he recalled her 
P 8 
before its expiration, the word of the woman is to be 
weferred. But if he has recalled her, and she then claims 
1 ; 
after the revocation that the udut had expired, his word igs 
to be received, since the original state of things is the 
validity of the eddut. 
th lise If the husbaud of a slave should claim that he recalled 
yute ° . . ‘ . 
arnt her during her ¢«ddut, and she contirms the allegation, while 
the hus- it is denied by her master, who insists that the iddut had 
band and : : : 
master of a cxpired before the revocation, the word of the husband is to 
blave as to be received; and some of our doctors arc of opinion that 
revocation ‘ ‘ ! : ; 
during he is not required to confirm his assertion by his oath, 
uidut, word sinee the right of marriage is sustained by both the 


of former to ‘ eee ee 
bereceived. spouses ; but tlus opinion is lable to doubt. 


nen ~ = = rs 7 pay = 


”® The power of revocation terminates with the expiration of the 
iddut, a8 is obvious from the introduction, at this place, of the 
remaining paragraphs of this section, which would otherwise more 
properly belong to the chapter on iddut. 
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CHAPTER OT. 


Or KHoonA AND Moopsrat. 


& 


Section First. 
Of IKhoold: its Form, Ransom, Conditions and Laws. 


In respect of form it is as if one should say, “ Ahulatohi Form. 
kuza” (I have khool@d thee for so much’), or 
Fulanutoon mookhtullatoon ula kuza” (Such an one is 
khoola’d for so and so’’);? and if it be asked whether the 
khoold is effected by this alone, the answer must be that 
the tradition is to that effect. The Sheikh, however, insists 
that it is not effected by those words unless they are 
followed up by tuldk or repudiation. And there is no doubt 
that it is not effected by the words “ I’adeetoki”’ (“ I hive 
liberated thee for a ransom”) without the addition of the 
word tulék ; nor by the words ‘ Fasuhhtoke” (TI havo 
cancelled thee”); ‘6 Abuntoki” (“T have separated thee”), 
or ‘6 Buttuttoki” (1 have cut thee off"); nor by tukail 
(dissolution). 

Supposing that the word shoold is sufficient, anothcr Doubt — 
question arises whether it is a cancellation of the marriage "het" 
contract or a repudiation. According to Al Moortuza it cellation of 
is the latter, and lus opinion is supported by tradition. eee 
The Sheikh, however, prefers to consider it as a cancellation ; tract or a 

: soo ° vor repudia- 
and in this view of it no account can be taken of it in the tion 


number of repudiations. 





' The author has not given any definition of khoola, and 1 forbear 
to translate these terms, otherwise than by putting them into an 
English form, though, as it will appear a little farther on that khoola 
has the effect of an absolute divorce, they might very well be ren- 
dered, ‘‘ I have divorced thee,” or “ Such an one is divorced.” 


PART II, is 


Repudia- 
tion for a 
ransom js 
wbsolute. 


When 
asked for 
must be 
given im- 
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Tuldk or repudiation when given for a ransom takes 
effect absolutely, though no usc has been made of the word 
khoold. Ifawoman should ask her husband for a tuldk 
in exchange for something, and he should hhooldé her with- 
out using “the word tulah, it would not take effect according 
to either of the opinions before mentioned. While, if sho 
asked for a Ahoolé in exchange for something, and he gave 
her a tuld@k for it, she would not be liable for the exchange, 
according to those who think that Ihoolé by itself is a 
cancellation, and liable, according to those who consider it 
us a repudiation, or as not requiring the addition of the 
word tuluh. Again, if the husband should say, ‘‘ Thou art 
repudiated for a thousand,” or, ‘with a lability for a 
thousand,” the repudiation would take effect revocably 
without any obligation on her part for the thousand, even 
though she should afterwards voluntarily give a security 
for it, as it would be a security for what was not duc. 
And if she should actually pay the amount, it could only 
be considered as a new gift, and the repudiation would 
by no means become Nene or irrevocable. Further, 
when a woman says, “‘ Repudiate me for a thousand,” the 


mediately ; AuSwer should be immediate ; for if there is any delay the 


otherwise 


it 18 revoc- 


able. 


II. The 
ransom : 


not 
limited ; 


but must 
be some- 
thing that 
is lawful 
to Afoos- 
lims. 


husband would not be entitled to the exchange, and the 
repudiation, if given, would be revocable. 

With regard to the ransom, whatever may be validly 
given as dower 1s also valid as the ransom of khoold; and 
there is no limit to the amount, so that it may lawfully ex- 
ceed whatever was given to the woman as her dower or on 
any other account. When the ransom is not produced, 
its kind, quality, and quantity must be mentioned; but if 
produced mere inspection is sufficient. When it is money 
it must be paid in the coin most prevalent in the city, 
unless some particular currency is mentioned, when it must 
be paid in that. Where, again, the khooldé is for a 
thousand, and nothing has been said to show what was the 
intention of the parties, the Zhoolé is invalid. So also it is 
invalid, when the ransom is something the property in 
which is unlawful to Mussulmans, as wine for instance. 
Some say, however, that the Ahoold should take effect 
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reyocably ; which would be right if it were followed by a 
tulék ; but otherwise, it is better to say that the khoold is 
void. If the ‘hoolé was for vinegar, and it proves to be 
wina, the transaction is valid, but the husband is entitled 
to have the full quantity in vinegar. Where, however, the 
ransom is the fwtus of which a beast or a female slave is 
pregnant, the Ahoolw is not valid. 

The ransom may be disbursed by the woman herself May be 

or by her agent, or anyone who has become her sceurity ee 
for it, with her permission. But whether it may be paid her agent, 
by a mere voluntary is liable to doubt, the better opinion °° S?: 
being against such payment. Yet if a person should say, 
‘“‘ Repudiate her for a thousand of hor own money on my 
euarantec,” or “ for this slave of hers on my guarantce,” 
the transaction would be valid ; insomuch that, though she 
should be unwilling to deliver what was specified, the hhoold 
would be valid, and the voluntary liable on his guarantec. 
Upon this point, however, there is room for doubt. 

If a woman should enter into a khoole during her death Khoold 
illness, the transaction would be valid though the ransom nee 
were in excess of a third of her estate, But bere it is entered 
maintained by somo of our doctors that any excess over 20 ty hd 
the proper dower must come out, of the third; and the her last 
opinion scems to be in accordance with the principles of j" ete 
law. Ifthe ransom be the suckling of the husband’s child, than a 
it is valid provided that the time during which the suckling porn 
is to last is distinctly specified. So also, if a man should 
repudiate his wife in exchange for the child’s maintenance, 
the transaction would in lke manner be valid, subject to 
tho like condition that the quantity of the food and clothing 
which may be required, and the time for which they are 
to be provided, are all distinctly specified. If in cither of 
the last two cases the child should die before the com- 
pletion of the time, the repudiator would be entitled to 
a suitable compensation for so much of it as should remain 
unexpired, namely, the hire of a nurse for so long if the 
ransom were the suckling of the infant, and the value of 
the food and clothing if it were the infant’s maintenance. 


If a husband should enter into a Ahoold with hig wife If the ran- 
g0m is not 
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equal tothe for a consideration sufficiontly described, and which when 
dare delivered does not come up to the description, he may 
rrimned. return what has been so delivered, and demand its exchange 
for something corresponding to the description. So also, 
if the thing dclivered be blemished, he may return it and 
claim an exact similar unblemished, or its value; or “if he 
please he may retain the thing and require a compensation 
for the blemish. So also, the same course is open to him 
if the consideration were a slave who proves to be of a 
country, or a piece of cloth that is found to be of a place, 
different to that described. Not so, however, if the con- 
sideration was a piece of silk and it proves to be cotton ; 
for, though in that case the Ahoold is valid, and the 
husband is entitled to the value of the silk, he cannot 
insist on retaining the cotton, by reason of the difference 
- of kind between the two things. 
Khoolé not = If a wife should deliver a thousand to ler husband, 
re we? saying, “ Repudiate me for it when you please,” the 
husband’s payment would not be valid, and if he should repudiate 
option “her the repudiation would be revocable, and the woman 
entitled to the money. 
May be If a hhoold is made with two women for one ransom, 
granted © ‘the Ahoold is valid and the ransom payable by them oqually. 
forone ~~ If two should say, “‘ Repudiate us for a thousand,” and he 
mee yepudiates only one of them, he is entitled to half the 
sum; but if he should subsequently repudiate the other 
the repudiation would be revocable, and he would have no 
title to the remainder, on account of his delay in responding 
to what required an immediate answer.’ 
Valid If a man should enter into a khoold with his wife for 
ie com @ Specific article, which proves to be the property of another, 
be speci- it has been said that the /hoold is void; but it were better 
ey to say that it is valid, and the man entitled to the value 
perty of of the article specified, or a similar to it if it belong to the 
another. oe 
class of similars. 
Ransom The payment of ransom by a female slave is valid. If 


nad be , permitted generally by her master the amount is limited 





* Sce ante, p. 130. 
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to the proper dower, and for any excess beyond it she female 
herself is liable, and may be sued for it if emancipated and *2"% 
able to pay, while she is liable for the original even in the 
absence of any permission by her master. And if she appr- 
should give a specific thing with his permission, both the ae 
khoola and the delivery would be valid; otherwise, tho her mas- 
khoola only would be valid, and the in herself liable peat 
for the valuc or a similar of the article, to be sucd for 

after emancipation. Payment of rgusom by a repudiated 
mookatubah is also valid, and her master has no right to 
object. 

With regard to the conditions of khoold, those which 111, Con- 
are required on the part of the Khali or man granting it (tions of 
are four in number —viz. puberty, sanity, freedom of Required 
choice, and intention ; so that no khoold is valid if made ™ ais hus- 
by a boy under puberty, or by an insane person, or one 
acting under compulsion, or in a state of mtoxication, or ° 
in a paroxysm of anger so great as to take away all real 
intention. If hhoold is to be considered in the light of a 
tuldk, or repudiation, it is void when entered into by a 
guardian for his ward; but if khoola is not a tuldh, it is 
valid when given by a guardian for something in exchange. 

The eae required in a moohhtullah, or woman Required 
receiving a khoold, are that she Le tahir, or pure for q mHewle 
toohr or period of purity in which no connubial intercourse 
has taken place; that is, when she is a woman whose 
marriage has becn consummated, is not past child-bearing, 
and whose husband is present with her. It is also requi- 
site that there be some aversion on the part of the woman 
to her husband. But though a woman should say to her 
husband, ‘‘ I will most certainly bring in upon you some 
one whom you won’t like,” that would not render a khoold 
imperative, though it would be proper and expedient in 
such circumstances. Khoolé of a pregnant woman 18 
valid, though there should be some appearance of a san- 
guinary discharge, as repudiation would be valid in such 
circumstances, though it might be said that the courses 
are upon her. So also it is valid in the case of a woman 
whose marriage has not been consummated, though she 
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were actually subject to them at the time; and a woman 
who is past child-bearing may be the subject of a khoolid, 
though connubial intercourse should have taken place in 
the toohr in which it is effected. : 
Two wit- It is farther required, to the validity of the contract, 
cece: that it should be entered into before two witnesses who are 
present at the same time ; for if they are separate it 1s not 
valid. It is also necessary that it be free from conditions. 
Khoolt by — Khoolé may be lawfully entered into by a man who is 
Heal under inhibition, whether it be for profusion or insolvency ; 
sor, cim- or by a connec, or infidel subject, or by a hurbee or alien 
ie rte oncmy. And if in the two last cases the consideration is 
wine or a hog, the contract is valid notwithstanding ; but 
if both or cither of the parties should be converted to the 
faith before delivery of the exchange, the woman would he 
, Liable for its value. 
Khoolé The conditions that nullify a khvolé are those whicl» 
ey the contract itself does not require. For if the husband 
inconsis- should say, ‘‘ If you revoke, I revoke,” such a condition 
tent wit 7 so . . 
the cone Would not nullify the contract, for it is one which it 
tract, requires.” So also if the wife should expressly stipulate 
for a right to reclaim the consideration, the hkhoold would 
still be valid. Dut if be should ray, ‘IT have given you a 
Khoolé if you will,” the khoold would not he valid, though 
she should say, ‘‘I have willed it;” for this is not a 
condition which the contract requires. So also if he 
should say, “If thou wilt be responsible to me for a 
thousand,” or, ‘If thou wilt give me,” or words to the 
like effect; or if he should say, ‘‘ when,” or ‘‘ whenever,” 
or “at what time,” the khoolé would not be valid. 
IV. Laws. With regard to the laws of khoold, they may be gathered 
from the following cases :— 
Notlawful First. Tf a man should compel his wife into an agree- 
i He ment for a ransom, he would do what is unlawful; and if 
pelledto he should thereupon repudiate her, the repudiation would 
be valid without any obligation on her part to deliver what 
she had agrecd to give. The repudiation, however, would 


be revocable. 





* Sce next page. 
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Second. If a husband should givo a khoold to his wife Nor when 


while their dispositions or tempers are still in harmony, ee 


the khoold would not be valid, and he would not beeome wite aro on 
the proprietor of the ransom. And if he should repudiate rn ae 
her for an exchange in like circumstances, he would not other. 


become the proprictor of the exchange, but the repudiation 
would be valid, though with liberty to him to revoke. 
Doubt 


Third. If a woman has been guilty of any shameful or Whether a 


profligate act, her husband may lawfully annoy her so as profligate 
to induce her to ransom herself. It has been said, how- may be 


ever, that this has been abrogated, and is no longer cert 
wine 


per mitted. herselt, 


Fourth. When a khoold has been established, the hus- Khoold 
. not revoc- 
band has no power of revocation. Tle wife, however, may gblo until 


reclaim the ransom at any time during the subsistence of oe ransom 
th ld 1 8 reclaim- 
e iddut; and if she should do so, he may then revoke od by the 


the /hoold if he please. wife. 

Fifth. If a man should enter into a Ahooldé, and stipu- oh ot 
late for a power to revoke it, the Aheolé would not be nen - 
valid. So also repudiation for an exchange would be teveke. 
invalid with a like stipulation. 

Siath. A mookhtullah oxy woman who has reecived wo Woman 
I:hoold is not affected by a repudigtion pronounced subse- edn P 
quently to it, because the latter 1 is, in its nature, revocable, Ahoold not 


susceptible 
True, that if she reclaim the ransom, her husband may fie tap hi 


lawfully revoke the hoold, and then repudiate her. pudiated. 
Seventh. When a woman’s father says to her husband, a Hie 
ment by a 


‘“‘ Repudiate her and thou art free from her dower,” and he yoman’s 
docs repudiate her, the repudiation is valid revocably, and father fora 


udia- 
she is neither obliged to discharge her hushand from the tion not 
payment of the dower, nor is her father responsible. valid. 


Lighth. When a» woman has appointed an agent for rie ae 

Or HROOLU 

khoola generally, the ransom must not exceed her PTOPCT must not 

dower to be paid in the coin of the place. And in like exceed the 
proper 

manner, when the husband appoints an agent for khoold 1m dower. 

general terms, and the woman’s agent gives more than the 

proper dower, the ransom is void, and the repudiation 

takes effect revocably, without any responsibility on the 


part of the agent. And if the husband’s agent should grant 


In dis- 
putes as to 
khoola 
how the 
burden of 
proof is 
regulated, 


How 
effected, 


Requires 
mutual 
AYCISION, 
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the khoold for less than the proper dower, the khoold woyld 
be void. So also if he should repudiate her for such a 
ransom, the repudiation would not take effect, as he acted 
contrary to lis instructions. 

Connected with the laws of khoold, are the follgwing 
cases regarding disputes :— 

First. When the parties are agreed as to the quantity 
of the ransom, but differ as to its kind, the word of the 
woman is to be preferged. 

Second. When they agree that the quantity was men- 
tioned, and that nothing was said as to the kind, but differ 
as to what was intended, the khoold is void, according to 
some of our doctors, while others maintain that the burden 
of proof is on the husband; and this opinion is the more 
approved. 

Third. If the husband should say, “I granted the 
hhoola for a thousand on your responsibility,” and the 
wife should say, ‘‘ Nay, but on the responsibility of Zeid,” 
the burden of proof is on him, and the oath is on her; 
and if she should take it, she is released from the ransom, 
though Zeid does not thereby become lable. So, also, if 
she should say, ‘‘ Such an one mado the agreement with 
you, and he is liable foy the ransom,” the result would be 
the same. But if she should say, ‘‘I made the agreement 
myself, and such an one was my surety,’ she is hable for 
the thousand so long as there is no proof, and nothing is 
established against the third party merely on the ground 
of her allegation. 


SECTION SECOND. 
Of Moobarat. 


Moobardt ‘is effected when the husband has said, 
 Bareetoki ula kuza fu unti talikoon ” (‘ T have liberated 
thee for so much, and thou art repudiated’’). It is founded 
on the mutual aversion of the husband and wife ; and it is 
a condition that the moobardat, or liberation, be followed by 
the word tulak, in so much that, if the husband should 
stop at the word moobardt, no separation of the parties 
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would take effect. And though, instead of Barectoki, 
other words, such as fasukhtohi, abuntoki, were employed, 
they would be equally effective if followed by the word 
tuldk, since it is that word alone which is required for the 
separgtion, and none other. Even though the husband 
should merely say, ‘‘ Thou art repudiated for so much,” it 
would be valid and a moobardét, which is only another 
expression for repudiation for an exchange, with mutual 
repulsion between the spouses ; in cagh of whom the same 
conditions are required as in the case of hhoold. 

Repudiation for an exchange is absolute, so that tho Repudia- 
husband has no power to revoke it, unless, indeed, the ae 
wife should reclaim the ransom, which she may do at any irrevocable 
time during the subsistence of the addut; and if she ee 
should avail herself of the right, he may also revoke the is re- 
repudiation. ene 
© Moobardét is like khoold, except that the former is Distinc- 
founded on the mutual aversion of the husband and wife, eae 
while the latter is founded on the aversion of tho wite éardt and 
alone, and that in movbardt no more can be taken in ae 
exchange for it than what she had actually received from 
him, any excess being unlawful, while in khoold it is quite 
lawful. Further, we are all agreed that in moobardt the 
word tuldk is necessary to effect a separation between the 
parties, while with regard to its being roquired in khould, 
there is a difference of opinion among us. 


I, Form. 
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CHAPTER IV. 


OF ZIHAR. 


SECTION Finst. 
Tis Form, Conditions, and Idjjeets. 


In respect of Form, it is as if one should say to his wife, 
“Thou art on me like the back of my mother;”’ so also, 
if he should say, ‘‘ This person,” or make use of any other 
word indicative of a particular individual, ‘is on me like 
the back of my mother,” the zihar would in lke manner 
he constituted. The particular word of connection is of no 
importance ; so that, if he should say, ‘ Thou art to me 
or with me,” it would make no difference. If, again, he 
should liken her to the back of any other woman related 
to him within the prohibited degrees by consanguinity or 
fosterage, there are two traditions on the subject, and, 
according to the most notorious or gencrally received of 
these, zihar would be effected. But if he should liken her 
to the hand of his mother, or her hair or belly, it has been 
said that there would be no cihkar, though there is a weak 
tradition in favour of its taking effect in such case, while, 
if the likening were to any other than his mother in any 
part of the person but the back, there is no doubt that 
there would be no zthar. And if he should liken his wife 
to a woman prohibited to him only by affinity, even though 
the prohibition were perpetual, as in the case of a wife’s 
mother, or the daughter of an enjoyed wife, or the wife of 
a father or son, zihar would by no means be induced. So, 
also, his words would be alike ineffectual if the likening 
were to the wife’s sister, or her aunt, whether paternal or 
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maternal, or if he should say, ‘‘ Like the back of my 
brother,” or “father,” or ‘‘ paternal uncle,” or if sho 
should say, ‘‘ Thou art on me like the back of my fathor,” 
or “ my mother.” 

In respect of conditions, if is necessary with regard to IL Condi- 
the zihar itself that two just persons should be present Se 
when it is pronounced, and hear the words of the moozahir, 
or husband, pronouncing them; and also that the cihar 
should take efiect imimediatcly. Sp that if the effet 
shoyld be suspended till the expiration of the month or 
the entering upon Friday, there would be no zihar, accord- 
ing to the best opinions. Where, again, zihar is made 
dependent on a condition, though the grant is also subject 
to doubt, yet it is more agrecable to traditional authority 
to say that it would take effect. 

With regard to the moozahir, it is required that ho be Of the 
adult and sane, have freedom of choice and intention. So”. 
that the cihar of a child, an insane person, or one acting 
under compulsion, or temporarily incapable of intention 
thiough drunkenness, stupor, or a paroxysm of passion, 
are all equally invalid. ‘And if one should use the formula 
of cihar, intending repudiation, there would neither be 
repudiation, for want of the appropriate word tulak, nor 
zihar for want of intention. Zihar by an eunuch is valid, 
if we say that dallianco silort of connubial intercourse is 
prohibited by it; so also it 1s valid when pronounced by 
an infidel or a slave. 

With regard to the moozuhurah, or woman who is the Of the 
subject of the zihur, it is a condition that she have been; 777, 
married by contract; and, accordingly, zihar cannot take 
effect with reference to one who is a stranger to the 
moozahir at the time, though he should suspend, or make 
it dependent on his marrying her. It is further required 
that the woman be ta/ir, or pure, for a toohr, or period of 
purity during which there has been no connubial inter- 
course, that is, provided her husband be present with her, 
and she is of an age to be subject to the courses; for if 
any of these conditions are wanting the zihar is valid, 
though they were on her at the time. As to consumma- 
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tion being a necessary condition there is some room, for 
doubt. There is a tradition, indeed, which supports its 
necessity ; but later opinions favour the more general view, 
being against any restriction in this respect. With regard 
to a woman married by a movtd, or a temporary contract, 
there are various opinions; but, according to that which is 
best supported by traditional authority, zikar may take 
effect on such a woman. And even in the case of a woman 
enjoyed by virtuc of a right of property, there is some 
room for doubt; for there is a tradition in favour of its 
efficacy in the case of a bondwoman, as well as one who 
is free. 
III. Effects The effects of zihar have been arranged under several 
cases, of which the following are the most important :— 
When the Iurst. Expiation is not due merely on pronouncing the 
ae zthar, but is rendered incumbent by a return to the wife, 
tion arises. by which is meant an intention to resume connubial inter- 
course. And the more correct view seems to be that 
nothing is established by the zihar itself except a pro- 
hibition of such intercourse until expiation is made. If 
connubial intercourse should take place before expiation, 
two expiations would be necessary, and if repeated, the 
explation must be repeated also. 
Expiation Second, When « husband has repudiated his wife, and 
oe then recalled her, that does not render her lawful to him 
diationand without expiation. But if she should pass out of her uldut 
recall; without revocation, and he were then to marry her again, 
no expiation would be due. So, also, if the divorce had 
been absolute, and he should marry her again in the iddut, 
and have connubial intercourse with her, no expiation 
would be due. Neither would it be incumbent if both or 
either of the parties should die, or any of them apostatize 
from the Mussulman faith. 
but obviat- Third. If a man should zihar his slave wife, and then 
ed in the purchase her, the marriage being cancelled by the purchase, 
slave wife he might have soxual intcrcourse with her by virtue of his 
ee pu right of property, without any necessity for expiation. So, 
also, if a third party should purchase her after the zihar, 
and cancel the marriage, which he is at liberty to do, the 


effect of the zihar would be extinguished, and if her 
husband should marry her by a mere contract he would 
not be liable to any expiation. 

Fourth. If a man should zthar four wives by one Distinct 
expression, a distinct expiation is due for each of thom ; ote 
and if he should cihar one several times he is liable for a four wives 
distinct expiation for each time, whether the zihars were a 
consecutive or separated by some intervals of time, though gether. 
some of our doctors distinguish between the cases; and if 
he have matrimonial intercourse before making expiation, 
he is liable for a distinct expiation on cach repetition of 
the act. 

Fifth. When the zihar is in general terms conjugal When the 
intercourse is forbidden until expiation is made; but when uit 
it is suspended, or made dependent on a condition, such tional, ex- 
intercourse is lawful until the occurrence of the condition, Mae till se 
apd consequently no expiation is duo for any previous combtton 
intercourse. If the intercourse itself has been mado the 
condition, the zihar is not established till it has taken 
place, nor any expiation duo till a subsequent return to 
the wife. Some, however, have maintained that it becomes 
due on tho first occurrence of the intercourse; but this 
opinion has not by any means met with general reception. 

Sixth. Connubial intercourse is prohibited to the moo- When ex- 
zahir until he las made €xpiation, whether the expiation oe 


com- 


be by emancipation, fasting, or feeding the poor; and if menced, it 


| 
he should break the probibition during the fust he must must be i 


begin it anew,—though some few have erroneously said the prohi- 
bition is 
that this is not necessary if the intercourse were during proken 


the night. Dut whether expiation is due for anything ee 
short of connubial intercourse, such as kissing or touching, Gon. 

is a question on which there is a difference of opinion ; and 

the affirmative, which is maintained by some, is attended 

with a good deal of difficulty. 

Seventh. When the moozahir is unable to make expia- If the moo- 
tion, or offer any other substitute for it than asking pardon ae 
of God, prohibition continues, according to some, until expiate he 
expiation is madc, but others, with more probability, eye 


seauk be : pardon of 
maintain that to ask pardon is enough. God. 
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Course to Kighth. If the moozahurah or woman who is the 
he pursued snbiect of the zikar chooscs to have patience no other 


by the 
Jjuige has a right to ohject. But if she brings the matter before 
plaint is the judge, tho husband must be put to his choice, gither 


He ee to make expiation and return to his wife, or to repudiate 
wife: her, and threc months are to be allowed to him to make 
up his mind. If the time is allowed to expire without 
making his choice, he is then to be straitened in respect 
of meat and drink, till he comes to a determination as to 
one or other of the courses ; but he is not to be compelled 
by means of the straitoning to repudiate his wife, nor is 


the judge empowered to make the repudiation in his stead. 


SECTION SECOND. 
Lepiation. 


In of #eVo- Expiations are of several kinds, some of which aro 
ral kinds. obligatory and some voluntary. In this place it is only 
That ap- necessary to notice the expiation of Zihar, which belongs 
pica © to the former class, and requires the emancipation of a 
'  glave, or, in case of inability to emancipate, fasting for 
two successive months, and in the case of inability to fast 

for that time, the feeding of sixty poor persons. 
1. By. The obligation to cmancipate is special to those who 
eps have it in their power to do fo by actually possessing a 
slave; Slave, or by having the money and opportunity to buy 
one. In the slave are required the three following 
who must qualities —First, he must have eemen or the true faith. 
lg Moos- hig ig universally required in the expiation for intentional 
homicide, and, according to the best or most approved 
opinion, is also a condition in the other cases of obligatory 
expiation. But here nothing more is to be understood 
than Jslém or a profession of the Mussulman faith; and 
it makes no difference whether the slave be male or female, 
young or full grown. An infant may come under the 
cateyory of Jslém, and is sufficient for the purpose of 
expiation in zihar, if both or either of his parents be 
of the Mussulman faith at the time of its birth. But one 
in the womb is not sufficient, though both its parents 
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should be Afoostim, and itself is such in the eyo of tho 
law. When a slave who is dumb attains to puberty, and 
professes the faith by signs, he is accounted a Aouslim, 
and is sufficient for the purpose of expiation, though both 
his parents should be infidels. By the quality of Islam 
in the’ matter of expiation is not required such a profession 
of the faith as entitles one to the full cnjoyment of its 
blessings. It is quite sufficient if the slave be firm and 
established in the two testimonies, that is, the Unity of 
God and the Mission of the Proplict ; and it is not a 
condition that he be free from everything besides. A 
youth under puberty, the child of infidel parents, cannot 
be accounted a Mooslim, whether they be with him, or the 
youth professing himself to be a Movslim is separated 
from them. Even a moorahih, or boy closcly approaching 
to puberty, who professes the faith, is not to be so accounted ; 
though on this point there is room for doubt and hosita- 
tion, as also whether he should be separated from his 
infidel parents. This question, however, though it is 
admitted that he is still to be accounted an infidel, has 
been answered by some of our doctors in the affirmative, 
as a precaution to guard his good intentions from being 
marred by the influence of his parents. The second Fyoo from 
quality required in the slave to be emancipated is freedom defects ; 
from defects. So that oné who is blind, leprous, or unable 
to walk, is not sufficient. Other infirmities, however, do 
not disqualify the slave, such as dumbness, deafness, or 
the loss of one leg or one arm; but one who has lost both 
his legs is not sufficient because unable to walk. The and the 
third requisite is that the slave be the entire property of eee 
the emancipator. So that a moodubbur © not sufficient ihe emus 
so long as the tudbeer is undissolved, nor a mookatub who “P%- 
has paid any part of his ransom ; but an abik or absconded 
slave is sufficient so long as there is no positive intelligence 
of his death. So also a movstuwludah, or slave who has 
borne a child to her master, is sufficient, for slavery is still 
established in her. 

Tho emancipation is subject to some conditions. First, are 


a * s s e ° 0 
there must be intention, that is, an intention to expiate ; emancipa- 
tion. 
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for emancipation is an act of picty which is susceptible of 
different phases, and must be pointed to one in particular 
by intention. There must also be in the intention a 
koorbut, or a desire of drawing near to God. Hence 
expiation by an infidel is invalid, whether he be a subject, 
an alien, or an apostate. Second, the emancipation must 
be entirely gratuitous; for if the master should say to his 
slave ‘‘ Thou art free and liable for so much,” it would not 
suffice for expiation, gince it is evident that he intended 
to get something in exchange. And ifa third party should 
say to the master, ‘‘ Emancipate thy slave as an expiation, 
and thou hast so much against me,” and he should 
emancipate accordingly, it would not suffice for expiation. 
Even though the master should restore the exchange after 
he had taken possession of it, still there would be no 
expiation ; for the emancipation being insufficient for that 
purpose at the time it took place, cannot be rendered 
sufficient by any subsequent act. Thirdly, there must be 
no cause for the emancipation in an unlawful act of the 
emancipator. Thus, if he should have put out the slave’s 
eyes, or cut off both his legs, and should emancipate him, 
intending expiation for cihar, the emancipation would take 
effect, but not suflice for that purpose. 

2. Fasting = In obligatory expiation fasting is required when there 

cn eace of i8 inability to emancipate ; and such inability is established 


in cnse of 
inability to either by the non-possession of a slave and the absence of 
ae the means of purchasing, or by the impossibility of finding 
a suitable slave, though there may be the means of 
purchasing him. Though the person should be actually 
possessed of a slave, vet if he is required for service, or if 
his price be necessary for the person’s food or clothing, he 
is not obliged to cmancipate. Nor is he under any 
obligation to sell his house or his clothes for the purpose 
of buying a slave to emancipate, though any excess above 
what is necessary ought to be sold. When inability to 
emancipate is clearly established, it is necessary, as the 
expiation in zihar, to fast for two consecutive months, or 
one month if the person be a slave. If the fast is broken 
in the first month without a sufficient excuse, it must be 
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begun anew ; but should he fast, though only for one day 
of the second month, the fast is held to be completed and 
he is absolved. Some indeed consider him guilty of sin in 
breaking the fast, but there is some doubt on the point, 
and the better opinion scems to be that he is not. It may 
be observed that the only proper excuses applicable to a 
case of this kind are sickness, fainting, and insanity. 

In the event of inability to fast, expiation must be 3. Feeding 
made by feeding the prescribed number of persons, that is, Sra 
by giving to each one moodd.1 Some say indeed that the is inability 
proper quantity 1s two moodds, and that it is only in case eee 
of necessity that one moodd can be deemed sufficient, but 
the first opinion is not approved. Any abatement from 
the full number of persons to be fed is not allowed, though 
the quantity should be the full allowance for the prescribed 
number,—that is, when the prescribed number can be 
found, otherwise the expiation is satisfied by repeating the 
allowance even to one person. The kind of food should be 
the medium of what is given to the expiator’s family; or 
what is the prevalent food of the place may be lawfully 
given. The prescribed number may be fed separately or 
all together. But it is not sufficient to feed children by 
themselves, though they may be lawfully fed among the 
general mass. If they should be fed separately two must 
be counted as one grown per son. It is proper to confine 
the feeding to true believers,*? aud those who are reckoned 
as such, their children for instance. According to the 
Mubsoot the persons to whom the food is to be distributed, 
are the same as those on whom the cuhat of the jfitr is to 
be expended ; and those who cannot be lawfully included 
on that occasion are not lawful here. It would seem that 
profligate Mooslims may be included in the feeding ; but it 
is by no means to be extended to infidels. 

In connection with the subject of expiation generally, Miscel- 


the following cases are worthy of attention :— sow 
First. Ability has reference to the time when expiation Ability has 
reference 





| A weight estimated at 14 rutl. Jm. )., p. 78 
* Moomincen, but apparently not here restricted to Sheeahs. 
PART II. I 
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to the time is to be made, not to the time when it became incumbent. 
rea So that, if » man who was at first able to emancipate, 
should subsequently become incompetent to do so, and 
should fast instead, he is no longer under an obligation to 


emancipate. 
A man Second. When a man is unable to emancipate, and has 
ee begun to fast, but subsequently becomes possessed of suffi- 


mode of cient means to enable him to emancipate a slave, he is not 
ae obliged obliged to return to that mode of expiation. So, also, when 


to revertto he is unable to fast, and has taken to feeding the poor 


ane instead, but subsequently finds himself able to endure ‘the 


able. first mode of expiation, he is not obliged to return to it. 
ais Third. When one has emancipated a slave before 


tention to intending to return to his wife, that, according to the 

ee Sheikh, does not suflico to expiate the zihar, because the 
expiation was made before it was due; and the opinion is 
quite correct. 

Expiatory § fourth. The food of expiation is not to be given to an 

foot, how infant, but to his guardian. 

posed of. Lifth. Nor is expiation to be expended on one whom 
the expiator is otherwise obliged to maintain, as his father, 
wife, children, or slaves. But it may be expended on any 


others than these, though they should be near relatives. 


Value not “Sixth. Tt is not sufficient to give value in a case of 
tute. expiation, instead of the thing ftself, which is obligatory. 
ae Seventh. Any one on whom it is incumbent to fast for 
lvé 0 


inability to two months, but is unable to do so, let him fast for 
eae es eighteen days. If unable for that, let him bestow in 
"charity to the extent of one moodd per day. If unable for 
that, let him ask pardon of Almighty God, and nothing 

more is required of him. 
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CHAPTER Y. - 
OF BELA. 


Ix form, Jvela is an oath by God, and cannot be contracted Form. 
without one of the Divine names; but it may be effected 
in any language when so intended. The words by which 
it is constituted are cither plain and express, being specially 
appropriate to sexual intercourse, or capable of being so 
interpreted. For the former, there are no corresponding 
terms in the English language. The latter are such as, 
‘* By God, I will have no connection with thee;’’ and, if 
used designedly with a view to cela, they are sufficient to 
constitute it; but, unless so intended, they are not sufli- 
cient, while the others are sufficient in themselves. 
Whether cela can be made in dependence on a condition, 
is a question on which ther@ are two reports of the Sheuh’s 
opinion. According to the most notorions or generally 
received of these, it cannot be constituted cither in depend- 
cnee on a condition or to take effect from a future time, 
und, if attempted, the condition would be surplusage. If 
. man should swear “‘ by emancipation,” or ‘‘ by alms,”’ or 
‘by prohibition,” that he would not have connection with 
his wife, there would be no cela, even though intended. 
Neither would it be affected by his saying, ‘If I do so I 
um liable for so much.” And if a man, having properly 
made an ecla with one wife, should say to another, ‘I 
have associated thee with her,’’ there would be no celu 
with the second, though it were intended, since cela cannot 
be effected except by an expression involving some name 
of God. 


Conditions 
required in 
the moolee, 
or hus- 
band; 


in the 
moola, or 
wife. 


Laws of 
eela. 


Must be 
for more 
than four 
months, 
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With regard to the moolee, or person pronouncing the 
ecla, it is required that he be adult and sane, and have 
freedom of choice and intention. But eela by a slave is 
valid, whether his wife be free or a bondwoman. So, also, 
that by a zimmee and an eunuch; even a mujboob, or one 
who has lost the penis, is valid, though, with regard to the 
latter, there 1s some room for doubt. 

With regard to the moola, or woman who is the subject 
of the cela, it is necessary that she be married by contract, 
and not merely by virtue of a right of property ; and also 
that the marriage has been consummated. With regard 
to a woman married by mootdé, or a temporary contract, 
there is some doubt ; but, according to the better opinion, 
she is not a subject for ecla. It makes no difference, 
however, whether a woman be free or a slave; and in 
either case she is competent to bring the matter before a 
judge, to have a time fixed, and after its expiration to 
demand a return to conjugal intercourse. Jécla may also 
take effect with u zimmeeah, or infidel subject, as well as 
with a mooslunak. 

The laws of eclu arc comprehended under the following 
cases :— 

First. Liclu is not.contracted unless the prohibition is 
absolute, perpetual, or for a time excceding four months, ? 
or to continue until the occurence of something which 
certainly cannot, or in all probability will not, happen 
before the expiration of that time, as if a man should say, 
being in Irak at the time, ‘ Until I go to and return from 
a town in J'urkey.” Uf the time is four months only, 
or somewhat less, or 1s limited by an event which will 
certainly, or probably, or possibly happen within that time, 
eela will not be effected. And if he should say, “ By 
God, I will not have connection with thee until I enter 
this mansion,” there would be no ecla, for he might be 
freed from the necessity of expiation by having connection 
in the entrance, which would evade the cela. 





1 Four months are sufficient, according to the other sect. D., 
p. 290. 
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second. The time for the woman to wait is four months, Woman . 

whether she be free or a slave, and whether her husband i ie 
be the one or the other. And this time is the husband’s months 
right; so that within it she cannot demand his return to poets He 
her. Nor when it has expired, is she divorced by the matter 
mere expiration. Neither has the judge any power to Hea 
divorce her. But if she should bring the matter before 
him, the husband must then make his choice either to 
repudiate or to return to her. If he should repudiate her, 
thaf would put an end to her right, though the repudiation 
would be revocable, according to the best opinions. So 
also, if he should return to her, that would equally put an 
end to her right. But if he refuse to do either of tho 
things required of him, he is to be imprisoned and 
straitened until he cither repudiates or returns to her. 
The judge, however, has no power to compel him to do 
either of these in preference to the other. If the cela 
should be for a definite time, and he procrastinates after 
the matter is brought before the judge till the time expires, 
the effect of the cela abates, and he is not Hable for any 
expiation, though he should have connection with lis wile. 
If she should deem it her right to demand a return, it 
would not thereby be extinguished, for it is constantly 
renewed ; and it is only rights that are not thus susceptible 
of renewal that can be extinguished by forgiveness. 


Branches from the Preceding. 
’ First. If the husband should have conjugal intercourse Conjugal 
within the time of expectation, he is Hable to expiation rows 
according to general agreement; but if the intercourse time in- 
should not take place till after the expiration of that time, on 
it is stated in the Mubsoot® that there would be no necessity 
for expiation ; but it is said in the Ahilaf* that he would 
still be liable, and this opinion is the better founded. = 
Second. When a man has pronounced an ecla with eles 
respect to a wife who is a slave, and then purchases, aoe 


at d re tl re t ‘ when the 
emancipa es, and remarries ner, the ecia does not revive. wife, being 


a slave, is 





? Both works are by the Sheikh. 


emanci- 
pated and 
re-married 
by her 
husband, 
Case of 
four wives 
included in 
one eela, 


Fela of a 
wife revoc- 
ably repu- 
diated 
valid. 


Expiation 
in case of 
eela. 
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And the result would be the same if the conditions were 
reversed, and the wife being free should purchase, emanci- 
pate, and then remarry her husband. 

Third. When a man has said to four wives, ‘‘ By God, 
I will not have connection with you,” he does not become 
a moolce on the instant, and imay lawfully have intercourse 
with three of them ; but then the prohibition will attach to 
the fourth, with respect to whom the eela becomes esta- 
blished. Consequenily, she may bring the matter before 
the judge, to have a time fixed for her. If one of the wives 
should die before the husband has had connubial intercourse 
with any of them, he is released from his vow, for a breach 
of it cannot be established except by connection with the 
whole four. The case woukl be different if he should repu- 
diate one or two or thrce of them ; for then the vows would 
remain in full force as to the remaining wives or wife, 
since connection with those whom he may have repudiated 
is still within his powcr under a semblance of right. If, 
however, he had said, ‘I will not have connection with 
one of you,” cela would be established as to all, and a time 
must be fixed for all. True, that if he should have con- 
nection with one of them, he would be released from his 
vow as to the remainder; though if he should repudiate 
one or two or three of them, the ecla would still be good 
as to the rest. 

fourth, When a man has pronounced an eela with 
respect to a wife repudiated revocably, the eela is valid, 
and the iddaut is to be reckoned from the expiration of the 
time. And the rule is the same if he should repudiate 
his wife revocably, and then pronounce an ecla with respect 
to her, and subsequently recall her.’ 

It is to be observed that the expiation in a case of eelu 
is the same as for a yumeen or oath; and in expiating a 
ywincen it is optional, either to emancipate a slave, or to 
feed the poor, or clothe them. If clothing be preferred, 
two garments should be given if the party be able, or one 


° Some of the cases have been omitted, as not likely to be of any 
practical utility. 
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only if he cannot give more. Some have said, however, 
that in either case it is optional to give only one; and this 
seems to be the better opinion. If, again, feeding should 
be preferred, one moodd is the proper quantity of food for 
each poor person, even though the party should be able to 
give two moodds. If a man should beat his slave exces- 
sively, it is proper to make expiation by emancipating him.‘ 





‘ The authority for the last paragraph is taken from the chapter 
on Zthar, pp. 341-2. 
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CHAPTER VI. 


¢ 


OF LIAN. 


Section Frrst. 
Its Pillars. 


First THESE are four in number. The first pillar is its cause, 
Dake or rather causes, for there are two. The first cause is 
Ist. Sean- Scandal; but Lidn is not induced by this cause, except 
ile when « husband charges his moohsunnah, or chaste wife 


whom he has enjoyed, with adultery, and alleges that he 
has had ocular demonstration of the fact, but has no 
other proof of it. If the woman charged be a stranger 
to him, he is liable to the hudd or specific punishment 
for scandal, and there is no lidn. So also, if he should 
charge his wife without alleging that he was witness to 
the fact, the result would be the same. But if he has 
proof, there is neither hudd nor lian. So also, if the 
accused woman be notorious for zina or adultery. It 
follows, from ocular demonstration being required on the 
part of the husband, that there can be no lidn for scandal 
in the case of a blind man, though there may be for denial of 
a child. If the accuser has proof but declines to produce 
it in order to a lidén, it 1s a question whether lidn would be 
valid. According to the Khilaf it would; but this is 
denied in the Afubsoot, on the ground that the want of 
proof is made a condition in the sacred text ;! and this 
opinion is more agreeable to the general principles of law. 
If the charge of adultery be referred to a time previous 


' Those who charge their wives with adultery, and have no wit- 
nesses but themselyes.—See Jnayah, vol. ii. p. 252. 
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to {he marriage of the parties, the husband is liable to the 
hudd for scandal; and whether he can avoid it by lidn ig 
a question on which the authorities differ. The author 
of the Khilaf, looking to the fact charged, insists that he 
cannot; while the same author in the Mudsoot, having a 
view to the time of the charge, maintains that he can; and 
this opinion seems to be most in accordance with the prin- 
ciples of law. 

Ji is not lawful for a husband jo accuse bis wife on A wife 
mere suspicion, nor even with a strong probability of her asta eer 
cuilt, founded on information given to him by a person on suspi- 
in whom he can confide, nor though it should be a matter je, 
of common fame that such an one has committed adultery strong pre- 
with her. sumption. 

When a husband accuses his wife during her iddut for May be 
a revocable repudiation, he may have recourse to lin. jaa 
But not so if the repudiation were absolute or irrevocable ; wdut for a 
for in that case he would be liable to the hudd, even ae 
though he referred the charge to a time when she was tion. 
still his wife. 

The second cause of lian is the denial of a child. and. Ne- 
But for the operation of this cause it is necessary that 77"" 
delivery should take place at six,months or more from 
the time of conjugal intercourse, and not beyond the 
extreme period of gestation. It is further requisite that 
the intercourse should have been under a permanent con- 
tract. If the woman should give birth to a full-grown 
child within six months from conjugal intercourse the 
child is not affiliated to her husband, and may thercfore 
be denied by him without lidn. But if they differ, after 
consummation, as to the time of the pregnancy, recourse 
must be had to mutual lién. And a child is not affiliated 
to the husband unless access to his wife was possible, and 
he was able for matrimonial intercourse. If, then, a boy 
under nine years of age should go in to his wife, and she 
should give birth to a child, it is not affiliated to him; 
otherwise, however, if the boy should have attained to ten 
years or more, from the possibility of his being adult, 
as puberty is sometimes, though rarely, found at that early 
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age. Yet if he should deny the child there can be no hn, 
as there is no law for it in such circumstances, and it 
must be delayed until he has attained to puberty and 
discretion. But if he should dic, whether before or after 
attaining to both, without denying the child, it myst be 
affiliated to him, and both wifo and child are entitled to 
participate in his inheritance. A child is not affiliated 
to an cunuch who is mujboob, though this is hable to 
doubt ; and if the pevson is only one of these, that is, an 
eunuch or a anwboob, the child is affiliated to him, and 
cannot be denicd without lin. 
Child may When a husband is present with his wife at the time 
ie of her childbirth, and does not deny the child when con- 
before gratulated on the event, he is precluded from afterwards 
ey _denying it if the delay to do so exceeds what is customary 
gment ; . 
in such cases. It would be more proper, however, to say 
that he is at liberty to deny it, so long as he has nat 
acknowledged the child to be his. And if he refrain from 
denying a child of which his wife is pregnant till her 
delivery, he may lawfully deny it after its birth, according 
to both opinions; because he may have refrained till then, 
on account of some doubt whether there was a real 
pregnancy or only the appearance of it. Buta person who 
but once has once acknowledged a child expressly or in words that 
eae leave no doubt of his meaning, cannot afterward deny it, as . 
not be sub- if, when congratulated on its birth, he has answered in 
naar words indicative of satisfaction. For instance, if the terms 
of congratulation were, ‘‘God has blessed you in your 
child,” and he should answer, ‘‘ Amen,” or “‘If it please 
God.” But if he should say by way of answer, ‘‘ God has 
blessed thee,” or ‘God has done good to thee,” there 
would be no acknowledgment. 
ak When a man has slandered his wife and denied her 
denied, its Child, he is delivered from the hudd or specific punishment 
paternity for the scandal if he can prove what he has laid to her 
rejected, Charge; but the child cannot be rejected except by lidn. 
a by And if a man should repudiate his wife absolutely, and 
she should be delivered of a child, it is affiliated to him 


according to appearances, and cannot be denied otherwise 
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than by lién. Ifshe should marry again and be delivered 
of a child at less than six months from intercourse with 
her second husband, and at nine months or less since 
her separation from the first, the child cannot be denicd by 
the first otherwise than by lidu. 

The second pillar of lidn is the Mooldin or imprecating Second 
husband, of whom it is required that he be adult and sane. ane 
With regard to lidn by an infidel there are two reports, ldin or im- 
and, according to the more generally received of these, it aba, 
isvalid. ‘The same may be said of a slave. And the lidn 
of a dumb person is also valid when his meaning can be 
ascertained by approved signs, in the samc way as repudia- 
tion and acknowledgement by him are valid. But lidn is in 
no case valid without speech or approved siens, If a 
person should deny a child begotten under a semblance of 
right to intercourse with its mother, the paternity of the 
child is negatived, and there is no room for lidn. And 
when there is an absence of all or any of the conditions of 
affiliation, it is an incumbent duty on a man to deny a 
child and have recourse to lait, that its nusub or paternity 
may not be established in one who has no right to him. 

But it is not lawful to deny a child on suspicion, or presump- 
tion, or want of resemblance between it and its progenitor. 

The third pillar is the Jlooldinah or imprecating wife, phird 
of whom it is required that she be adult and sane, and free pillar :— 

. ‘ @ Muo- 
from deafness or dumbness. It is also required that she jgingh or 
was married by a permanent contract. With regard to le 
consummation there are several reports. According to one 
of these there is no lidn without it; according to another 
the lidn is lawful; while a third restricts its legality to a 
ease of scandal, excluding denial of a child. Lidn is 
established between a free man and aslave wife, though here 
also there are two other opinions, one of which forbids it, 
while the other allows it only for denial of a child, to the 
exclusion of slander. Lidnis valid with respect to a pregnant 
woman, though the hudd cannot be inflicted till her delivery. 
A female slave does not become a firash or wife* merely ee of a 


le 
Ne i A a a ae a ee 


: Fear means literally bed. 
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slave may by virtue of the right of property ; whether she becomes ao 


be denied 


without 
didn. - 


Fourth 
pular:— 


Form, 


by sexual intercourse with her master is a question on 
which there are two reports. According to that which is 
best supported by traditional authority, she does *not 
become a firash, and her child is not affiliated tq her 
master, without his acknowledgment. Even though he 
should admit his intercourse with its mother, he may still 
deny the child, and the case does not require lian. 

The fourth pillar of lién is its form or the manner in 
which it is conducted. It is not valid except in presence 
of the judge, or some one appointed by him for the 
purpose. Yet if the partics are content with a private 
person, and take the lidn before him, it is lawful. Its effect 
is established on the mere order when pronounced, though 
some say that it requires the subsequent consent of the 
parties. The ‘proper form of the liwn is that the man 
should fonr times call God to witness that he is among the 
truth-speakers in respect of what de has laid to her charge, 
and that he should then add, May the curse of God be 
upon him if he be among the liars. The woman should 
then call God to witness four times, that he is among the 
hars in respect of what he has laid to her charge, and 
should then add, May the wrath of God be upon her if he 
is among the truth-speakers. The words of testimony are 
as just explained, and it is proper that the man should 
stand when uttering them, and that the woman should 
also stand when doing so. Some, however, insist that 
they should both be standing together before the judge. 
The man should begin the formula as just stated, and then 
the woman. He should also designate her in such a 
manner as to prevent her from being mistaken for any 
other, as by mentioning her uame and that of her father, 
or specifying some of her distinguishing marks. The 
parties should also make use of the Arabic language if able 
to do so, and are only to be excused by inability; and the 
judge, when unacquainted with that language, should take 
the assistance of two interpreters, one being insufficient. 
The man should begin with testifying, and conclude with 
the word “curse;” while the foman should also begin 
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with testifying but conclude with the word ‘‘ wrath.” And 
if, instead of saying, “‘I testify by God,” the parties should 
say, ‘‘I swear,” using the words kuswm or huluf, both 
signifying an oath, the formula would not be lawful. 


SECTION SECOND. 
Laws of Lian. 


These are contained under scveral cases, of which the 
following are the most important :— 

First. A man by slandering his wife becomes liable Its effects. 
to the hudd, but his liability ceases on his taking the lidn, 
and this is his right. The liability to hudd is then cast 
upon the wife, and on her taking it four consequences 
follow :—both the liabilities are at an end; the child is 
cut off from the man,’ but not from the woman; she 
ceases to be a wife; and becomes perpetually prohibited to 
the man. If he should give himself the lie, or retract in 
the midst of the lid, or refuse to take it, the liability to 
hudd is established against him, but none of the other 
consequences are established. If she should refuse, or 
acknowledge the truth of the charge, she is to be confined, 
and he is relieved from tho hudd, but her jirash or wife- 
hood does not abate, na@& is prohibition established. If 
he should give limscelf the lic, or retract after the lian, 
the child's paternity is restored, and with it his right of 
inheritance ; but neither the father, nor any one related 
through him, can inherit to the cluld, while the mother, 
and those related through her, retain their nght of in- 
heritance to lim. IJTer wifehood, however, docs not return, 
nor is there any abatement of the prohibition. On the 
question whether his lability to the hudd revives, there 
are two reports, but, according to that which is most in 
accordance with traditional authority, he is not liable to it. 
If, again, she should make an acknowledgment subse- 
quent to the lidn, she would certainly not be liable to the 





3 That is. when the cBuse of lian is denial of a child. 
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hudd unless the confession were repeated four times,‘ and 
even with that there is some doubt of her liability. 
After de- Second. When a woman complains that her husband 


nial of has slandered her in such a manner as to induce lidn, and 


recourse he denies the charge, but she adduces proof of it, he 
ee cannot now have recourse to the lidn, for that would be 
falsifying himself. 


The hudd Third. When a man has slandered his wife with 
die another man in such a manner as to imply that they have 


eas of committed adultery together, he becomes liable to two 
alleged inflictions of the hudd, but can save himself from that duo 


to his wife by taking the lidén, and from both if he can 
produce proof of the charge. 


ae ale Fourth. When a man has slandercd his wife, and she 
confession ee . F 2 
before lidn; COnfesscs before licen, then, according to the Sheikh, she is 


hable to the hidd if the confession is repeated four times, 
but her husband is absolved though she should confess 


thoughthe only once. If, however, the paternity of a child is 
paternity . * : é 
ofachila involved in the case, that cannot be rejected except by 


: ae Na lién, which the husband may have recourse to of himself ; 
without it. because the concurrence of the husband and wife as to the 


fact of adultery docs not ignore the paternity of a child, 
Doubt as Since that is established by. the firash, or wifchood, of the 


tofourwit- woman. There is also some doubt as to the lian. 
eine se: Fifth. When a man has slandered his wife, and she has 


quired to acknowledged the fact, und he adduces two witnesses to 
Enowiede the acknowledgment, they cannot be reccived, according to 


mentof the Sheikh, and he is liable to the hudd.” There is, how- 
zina, 


though ever, some difficulty in the case, because the testimony 
necessary adduced is to the acknowledgment, not to the fact of 
to the fact 

itself. adultery. ‘i 

oe ae Siath. When a man has brought a scandal against 
after wife's Bi8 Wife, and she dies before the lidn, the lidn drops and 
death. the husband is entitled to inherit from his wife, but is 


liable to the hudd at the instance of her heirs. He may 





— Sinden 


* This is required by the Jmameea code, as well as by the Han- 
ifeea—Shuraya, p. 518. 
s Four witnesses are required to cstablish a charge of zina. 
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then, however, to save himself from the hudd, have recourse 
to the lidn. According to a report of Abu Buscer, if one 
of her people should arise and put the husband to the lian, 
he would have no right in her inheritance, otherwise his 
right remains; and this opinion has some support from 
the Khilaf; but the principle of law in the case is that the 
right to inheritance is established by death, and cannot be 
taken away by a subsequent lian. 


Seventh. If there has been a failure in any of the words ae not 
. . ; ars : valid if 
required in the formula of lid, it is not valid, and any there isa 


order which the judge may have passed upon it is in- ure of 


. any of its 
operative. conditions, 


Eighth. The separation induced by lidn is a cancella- Separation 


; ; ee by didn is a 
tion of the marriage, not a repudiation. cancella- 
tion of 


marriage. 


No woman 
whose mar- 
rlage has 
not been 
consum- 
mated 
obliged to 
keep zddut, 
except a 
widow. 
Consum- 
mation 
described, 


Mere re- 
tirement 
without 
coltion 
does not 
require an 
idd ut, 
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CHAPTER VII. 


OF IDDUT. 


Section Frrst. 
Women on whom it ts not Incumbent. 


No woman is obliged to keep iddut whose marriage has not 
been consummated, whether she was repudiated by her 
husband or separated from him by a cancellation of the 
contract, except only when the cancellation is by his 
death. A widow is in all cases bound to observe an iddut, 
whether her marriage was consummated or not. 

Consummation is established by the insertion of the 
glans penis, without emissions and even though the 
liusband be an eunuch. Some have said that an iddut 
is also incumbent when he is a mujbovb, from the possi- 
bility of pregnancy by friction ; but this is liable to doubt, 
as uldut is dependent on coition. If, however, pregnancy 
should actually ensue, an addut must necessarily be observed 
till delivery. 

In no case is iddut required in consequence of the 
mere retirement of the husband and wife together without 
coition, according to the most common or generally re- 
ceived opinion. When retirement has taken place, and a 
dispute subsequently arises between the parties as to the 
fact of coition, the word of the husband with his oath is 
to be preferred. 
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SECTION SECOND.’ 
Women who reckon by Kooras. 


These are women who are subject to the courses, and Women 
the gddut prescribed for them, when free, and whether eee 
their husbands be free or not, is three kooras, by which is ae heep 
to» be understood, according to the most common or gene- 7a 
riully received of two traditions, three toohrs, or periods of 4ras. 
purity. If a man should repudiate his wife, and she were 
then to menstruate a single luheah, or instant, after, this 
luhzah would be reckoned as one koora, and the two 
remaining kooras would be completed on the appearance 
of the third discharge ; so that the iddut would expire on 
the instant. This is the case when the courses are regular, 
returning after stated intervals. When, on the other hand, 
there is any irregularity, the woman should wait for caution 
till the expiration of the shortest time when they usually 
recur, Which, in reckoning for the iddut, is taken to be 
twenty-six days and two luhkzahs. Not that the last of the 
luhkcahs is included in the eddut, but it is added for greater 
eaution, as evidence of its completion. If a man should 
repudiate his wife while the courses are actually on her, 
the repudiation would have no effect, as already mentioned ; 
but if the repudiation were given in a toohr, or period of 
purity, it would be quite valid, though the woman should 
menstruate when the man had done speaking, without an 
appreciable instant of time intervening, because ib took 
effect in the toohr. Still, however, that toohr could not 
be reckoned in the iddut, because it did not follow the 
repudiation, and three new kooras would be required after 
the menstruation. If there should be any difference on 
this poimt, the wife insisting that a part of the tovhr 
remained after the repudiation, while the husband denics 
that such was the case, the word of the woman is to be 
preferred, because she had the best opportunity of knowing 
the fact. 


! This and the following sections, to the fifth, relate to free women 
who have been repudiated, or whose marriage has been cancelled 
otherwise than by the death of their husbands. 


PART IT. MI 
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SECTION THIRD. 


Women who reckon by Months. 


Adult A woman who is not subject to the courses, though 
subject she has arrived at the proper age, must observe an rdduf 


the courses of three months after repudiation or other cancellation of 
a her marriage, provided that it has been consummated and 
three she is free. With regard to a ydissah, or woman who is 
ees past child-bearing, and onc who has not yet arrived at 
past child- puberty, there are two traditions. According to one of 
Pots these, they are both obliged to observe an iddut of three 
iokeep months; but, according to the other and more generally 
addut. received tradition, no adut of any kind is obligatory on 
When either of them. The age when women are supposed to be 
ee past child-bearing is fifty years, though it is said that, 
among the Koreish and Nabateans, the age is sixty years. 
Tf, in a particular case, the monthly discharge should have 
ceased while women of the same age are gencrally subject 
to it, the wddut is three months by general agreement. 
a to In such a case, however, the woman should have regard 
servedin both to courses and to months; so that, if three toohrs 
a doubttu! should first be completed, or if three months should first 
expire, the iddut would be at an end in either case. But 
if she should perceive the disclfarge in the third month, 
and the second and third appearance should be delayed, 
she must have paticnce for nine months, for the possibility 
of her being pregnant, and then keep an iddut of three 
iiile months. This of all idduts is the longest. A woman 
idut. | Whose courses occur only once in four or five months 
should keep iddué by months. 
Months to = When a woman has been repudiated at the beginning of 
be rech- . 
oned by the hillal, or first appearance of the new moon, the three 
the moon. months of the zddut are to be reckoned by hillals. Where, 
again, she was repudiated in the middle of the month, the 
wddut is to be measured by two hillals, and so much of 
the third month as to make up for what was wanting 
of the first. Some, however, arc of opinion that here also 


the three months must be reckoned by three hillals, and 
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the opinion seems to be more in accordance with the 
general principles of the law. 

If, after tho «ddut of a woman has expired, and she has A mar- 
entered into a second marriage, any suspicion should arise ae ie 
of her having been pregnant, the iddut is not invalidated after the 
thereby. Nor is it invalidated even though no new ofthe wld 
marriage should have been contracted. But if there should is not in- 
be any suspicion of pregnancy before the expiration of the dated: 
uddut, the woman ought to refrain, from entering into 
another marriage. And it would be proper to do so when 
there is any suspicion of the kind, even though the iddut 
should have expired. In this case, however, it is right to 
observe that the marriage would be lawful so long as there untess the 
is no certainty of the woman’s being pregnant. But j in ad ee donb 
the cases, if she should subsoquently prove to have been sequently 


pregnant, a second marriage entcred into in such circum- }T°ve 


have been 
stances would be void, by reason of the iddut being still pregnant 

at the time 
subsisting at the time of the contract. pains 


SECTION Fourtu. 
Of Pregnant Women. 


A pregnant woman, when repudiated, must keep iddut A preg- 
till delivered of her child. If a woman, after being repu- a aie e 
diated, should allege that “she is with child, her husband repudiated 
ought to wait patiently till the extreme term of gestation, 77, a 
which is nine months; but after that her claim is no delivery. 
longer to be regarded. According to one tradition, he 
should wait for a year; but this tradition has not been 
eenerally reccived. If a woman is pregnant of twins, she 
becomes absolutely separated or divorced from her husband 
on the birth of the first of them; though she cannot law- 
fully enter into a sccond marriage until delivered of the 
last also. It seems preferable, however, as more in accord- 
ance with the principles of the law, to say that she is not 


completely divorced from her husband until delivered 


of both. ae if her 
‘ . shane , husband 
If aman should repudiate a pregnant wife revocably, ais, che 


and then die while her iddut is still unexpired, she must must enter 
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onanew center anew into an iddut, on account of his death. But if 
ia deat he repudiate her irrevocably, sho is only required to com- 
: therep plete the iddut already commenced for the repudiation. | 
was revoe. When awoman has become pregnant by iva, and is 
able. then repudiated by her husband, it is the iddwt of months 
Case of g Wich she has to observe, and not that of delivery. But 
woman if she was cnjoyed under a scmblance of right, and her 
pregnant child has been affiliated to the man with whom the inter- 
undera course took place, by reason of her husband being at a 
pain distance from her at the time, and she is then repudiated 
by her husband, she should keep zddut till delivery, on 
account of the father of the child, and after the delivery 
observe a new iddut, on account of the repudiator. 
i ae When a husband and wife are agreed as to the time of 
of delivery &@ repudiation, but differ as to the time of delivery, the 
word of the woman is to be preferred, because the difference 
is with regard to her own act. If, again, they are agreed 
as 10 the time of delivery, but differ as to that of the repu- 
diation, the word of the man is to be preferred, because 
here the difference is with regard to his act. There is, 
however, some difficulty in both the cases, because the 
heat es original facts are, the non-existence of the repudiation, and 
' the non-existence of the delivery; and according to the 
general rules of procedure, the word of the person who 
denies these facts should be preferred. 
continued. § Jf ¢ woman should declare that her iddut has expired, 
and be subsequently delivered of a child at six months or 
more from the date of the repudiation, some are of opinion 
that the child is not to be affiliated to the repudiator ; but 
the better opinion seems to be that it ought to be ascribed 
to him, so long as the time does not exceed the cxtreme 


term of gestation. 
SECTION FIFTH. 


Iddut for Death. 


For a wo- A free woman married by a valid contract should keep 


pola iddut for the death of her husband during four months and 





. * This section relates to free women only. 
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ton days when she is not pregnant, whatever be her age, nant the 
whether she is a child or full grown, and whether her re i 


husband had arrived at maturity or not; and she becomes months 
absolutely separated from her husband, or all connection shag 
with him entirely cut off at sunsct of the tenth day, for that 

is the end of the day. If she is pregnant the iddut is the For one 
largest of the two periods, that is, it is prolonged to ee 
delivery if that should not occur till after the expiration the same 
of four months and ten days from her husband’s death, 2 4ehvery 
whereas if she is delivered before the expiration of that 

time she is to wait for its completion. 

TTeddd, ory mourning, is incumbent on a widow ; by which Hedéd it - 
; : ‘ : ; ecumbent 
is to be understood abstinence from everything in dress oa widow 
and ointments intended to adorn or beautify the person. what it js. 
There is no sort of objection to black or blue garments, for 
in these there is an entire absence of anything like orna- 
ment. Ln those respects there is no difference between thie 
young and the full grown, the mooslimah and the sinunecah. 

But there is some doubt with regard to a slave, on whom 

it would seem that hediéd is not incumbent. Neither is it Saar 
incumbent on a woman who has been repudiated by her yoman 
husband, whether the repudiation were revocable or Anse ca 
irrevocable. . diated. 

A woman who has been enjoyed under a semblable Zddut of a 
contract, and whose husband has died, should observe the ee a 
idut prescribed in the case of repudiation, not that under a 

: ’ semblable 
appointed for a husband’s death, whether she be pregnant contract, 
or not; the observance being due to the carnal intercourse, 
not to the contract, for in reality she is not a wife. 

When # person is missing but something is known as Missing 
to where he is, or his wife is maintained by his guardian or eh 
some one acting on his behalf, she has no option but must head of, 

: . . ; ‘ ; : and his 
wait for his return. Where again there is no intelligence wie jg 
revarding him and no person who maintains her, though bee 
she may also in such circumstances remain content with nance, she 
her condition, and no one has a right to interfere, yet if she ae 
please she may bring the matter before the judge. In the judge ; 
event of ler taking that course the judge should postpone 
the consideration of the subjcet for four years, and make 
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diligent inquiry in the meantime regarding the husband. 
If some certain intelligence of him be then received, she 
must still have paticnce, but it is incumbent on the Jmdm 
to maintain her out of the Bcit-ool-Mal, or public treasury. 
who, if If, on the other hand, nothing can be heard of her husband, 
ee the judge should direct her to keep iddut as for his death ; 
the hus» and on its completion she may lawfully marry again. If 
ae een after all this the missing husband should appear, and find 


may direct that she had complcted her iddut and married again, he {s 


ret to kecP without any remedy against her. But if he should appear 


ah death; while she is still in her iddut, he retains his right to her. 
se she Where again the iddut has expired, but she has not availed 


may marry herself of the privilege to marry again, there are two 


agolin, ej . . . 

: traditions on the question of his rights; and by the most 
generally reccived of these he is entirely without any remedy 
against her. 

And sheis = Tf she has availed herself of her right to marry again 
notobliged _, ae ; : 

tokeepa after the expiration of her addift, and it then proves that 
ae the first husband is dead, the second contract is valid, and 


though the She is not under any obligation to keep a second addut, 
Haaren whether the death occurred before or during the currency 
really Of the addut, or after its expiration: for the first contract 
ae was oxtinguished in tho cye of the law, and no effect can 
be given to the death of the lusband, as none would be 
given to his lfe if he were still in existence. 
Nor is he The missing husband is not lable for the maintenance 
oe of his wife during her iddit, even though he should come 
ae back before its expiration. This scems to be a necessary 
before effect of the judge’s order of separation between the 


eee parties ; but there is some doubt or difercnec of opinion 
€ 


iddut. on the point. 
A repu- If a husband should repudiate or zihar his wife during 
diated 


eae her ud ut, maintaining her aut the same time, the repudia- 
may be the tion or ethar would be quite valid, for the coverture? still 


sult ie : be . . . 
er remains. But though be should continue to maintain her 


ae after the iddut has expired, a repudiation or cihar in such 
1on or & 


hae circumstances would be entirely inept, because the cover- 
ris the ture has been cut off and is at an end. 
raul, 


° Arab. Asmut—defence, protection modesty. 
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. When a repudiated woman who has entered into a If she 
coon marriage is delivered of a child after the lapse of see 
six months from its consummation, the child is to be second 
affilrated to the second husband, though it were claimed Petia 
by the first. And even if he were to support his claim by at six 

months to 
an allegation that he had privately intercourse with the pe amii- 
child’s mother. still no regard should be paid to it. The sits the 
and. 
Sheihhk, however, has said that the claimants should cast 
lots for the child. But this opinion is far from being 
generally received. 

A husband has no right of inheritance to a repudiated No right of 
wife if she should die after the expiration of her iddut ; Sena 
nor has she any right to inherit from him if he should case of 
dic after its expiration. But there is some room for doubt ered 
us to their respective rights if cither should dic during the of the 
currency of the iddit. Té scems more agrecable to the 
«oneral principles of law to say that the survivor has in 
that case a right to inherit.‘ 


SECTION SIXTH. 
The Iddut and Purifcation of Slaves. 


The eddut of a female slave on account of repudiation, Zddut of a 
after her marriage has been consummated, is wo kooras ; one 
by which is to he understood two toohrs or periods of tion is two 
purity. According to some doctors it is two occurrences "°°" 
of the courses, but the first opinion is the more probable. 

The shortest time allowed for the completion of the iddut 
is thirteen days and two luhzahs, with the same remark 
with regard to the second lukzah as has been already made 
in tho case of a free woman.’ If the woman is not subject 
to the courses, yct of an age when they usually appear, her 
addut is a moonth and a half, whether she be the wifo of a 
free man or a slave. If she is emancipated and then repu- 
diated, her uddut is that of a free woman. So also if she 
has been repudiated revocably and then emancipated during 





* See post, Book of Furaiz. 
® See ante, p. 161 
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the iddut, it is to be completed like that of a free womgn. 
But if the repudiation were irrevocable she is obliged to 
complete the iddut only as that of a slave, notwithstanding 
the emancipation. 
Iddutof2 The iddut of a Zimmeeah is the same as that of a free 
ease woman, both for repudiation and for death, though, accord- 


same as of | st shes ee 
a free ing to one tradition, it is that of a slave; but this is rarely 


women accepted. 


Iddutofa The iddut of a slave for the death of her husband is 
io two months and two days. If she is pregnant she myst 
mouths keep iddut for the longest of two terms, namely, that just 
ae mentioned or till delivery. If she be an oom-i-wulud to 
her master, her iddut is four months and ten days; and 
if repudiated revocably by her husband who then dics while 
she is still in her iddut, she is obliged to keep a new iddut 
as that of a free woman ; but if she were not an oom-i-aaulud 
the iddut for death incumbent on her would be only that 
of a slave, while if the repudiation were absolute she would 
only be obliged to complete the iddut required in the case 
of divorce. 
Tf the husband of a slave should die, and she is then 


Case of a 
ee emancipated, she has to fulfil the iddut of a free woman, 
pated from a preference given to the side of freedom. And if the 


Ce her master of a female slave, after having carnal intercourse 
with her, should make her a moodubbarah, and she should 
consequently be emancipated at his death, her iddut would 
be four months and ten days; whereas, if she were eman- 
cipated in his lifetime, it would be three hoorus. 

Purifica- Every one on whom it is incumbent to observe the 

ae purification of a slave when he has purchased her, ig 

when ne- equally obliged to observe it when he has acquired the 
must te Hight to her by any other means, such as spoil of war, 
observedin composition of a claim, or inheritance; and when purifica- 
all cases of |. . . . ae 
acquis: tion is not required in the first of these cases, it is not 
tion, required in the others. When a man who is the husband 
of a slave purchases her from her owner, the marriage is 
cancelled; but he may lawfully have carnal intercourse 
with her without purification. And if a slave should buy 


a female slave and purify her, that would be sufficient for 
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his. own master if he should desire to have carnal inter- 
course with her. 

Tf a man should enter into a contract of kitabut or ransom Not neces- 
with « female slave it is no longer lawful for him to have *Y as a 
carnal intercourse with her ; but if the contract is cancelled, cancelled 
the prohibition is at once removed, and purification is not ““" 
required before he proceeds to have such intercourse with 
her. In like manner, when the master or the slave apo- 
statizes from the Mussulman faith, and again returns to it, 
puyification is not required to legalize their intercourse. 

When a female slave is repudiated by her husband her nor after 
master cannot lawfully have carnal intercourse with Hee 
till she has fulfilled her addut; but the iddut suffices for diation. 
purification. And if a man should purchase a female 
enemy, and purify her, after which she embraces the fuith, 
any further purification of her is unnecessary. So also 
when a amoohrin, or person on pilgrimage, has purchased 
a female enemy, and then, purified her, any further puri- 
fication is unnecessary before he procceds to have inter- 
course with her when it becomes lawful to do so at the 
termination of his pilgrimage. 

A woman 
Miscellancous Cases, 1epudiated 
revoeaubly 

First. It is not lawful for one Felis has repudiated hig cannot be 
wife revocably to turn her out of his house, except for ae Bat 
some glaring impropriety, or at least for something inju- band’s 


house 
rious to the other members of his family. And it is except for 


forbidden to the woman herself to leave his house, except some grave 


off ence ; 
on some urgent necessity ; and even when such an occasion nor can 


requires her going abroad, she should do so only at mid- ane it 
7 . Withou 
night, and should return before the morning. On any his per- 


less occasion she cannot go out without his permission ; oie 
but where there is any urgent necessity, and the business urgent 
cannot be otherwise accomplished, she may go out of his Bcesity. 


; A. woman 
house even without his permission. A woman repudiated rojindiatcd 


absolutely may go out whenever she pleases. revoeably 
- bd] ‘ e itle 
Second. A woman revocably repudiated is entitled to Pi 


mainten- 
maintenance, clothing, and a place to reside in during her nas 


] ir 
iddut, day by day, whether she be a mooslimah or ciunmecah. 54 ae He 


Not so one 
repudiated 
irreyoc- 
ably, 


Cases 
where a 
woman 
repudiated 
revocably 
18 oblived 
or entitled 
tolcave her 
rsidence 
during 
tdilul, 
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But a woman repudiated irrevocably has no right, to 
maintenance or lodging unless she is pregnant, when she 
is entitled to both till delivery. A woman cnjoyed under 
a semblance of right is bound to observe an iddut. + But 
is she entitled to maintenance in the event of her becoming 
pregnant ? The Sheikh has answered this question in the 
affirmative. But the case is attended with some difficulty, 
because it is supposed that among women absolutely 
separated (from those with whom they may have been 
connected) it is only the repudiated woman who is pregnant 
that is entitled to maintenance. 

With more particular reference to a woman’s residence 
it may be observed, that if if has fallen to ruin, or, being 
held only on lease or commodate loan, the term has 
expired, she may be lawfully removed from it, or may 
leave it herself; and if she is repudiated when living in a 
place lower than she is entitled to, she may leave it 
immediately for one more suitable to her condition ; but 
this point is lable to some doubt. Further, if the house 
in which she is living at the time of the repudiation should 
be sold, and her iddut is one of kooras, the sale is not valid, 
because she is entitled to remain in it for their completion, 
the dime of which is unknown, and the sale is vitiated by 
the uncertainty.” Hf, on the other hand, the iddut is one 
of mouths, the sale is quite valid, the uncertainty being 
removed. Again, if her husband should die, leaving several 
heirs, they are not entitled to make a partition of so much 
of the house as is necessary for her residence without her 
permission, or till the expivation of her «ddut, because she 
is cntitled to a lodging in it. It would seem, however, 
that after the death of ber husband she has no right to a 
residence except in the single case of her being pregnant. 
When ihe woman is residing in her own house and makes 
no demand for another residence, she is not entitled to 
claim rent on account of her own house, because remain- 
ing in it appears to be voluntary on her part. In like 





6 It is a condition to the validity of sale that the thing sold shall 
be known at the period of contrart.—Jm. J), p. 24. 
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manner she would have no claim to rent if she should hire 
a house and abide in it during her iddut, because, though 
entitled to be provided with a residence, it is not where 
she, but where her husband pleases. 

Third. A widow has no right to maintenance even A widow 
though she be pregnant. According to one tradition, she ae 
has a right to it in that particular case ont of the share of mainten- 
the child in her womb; but the tradition is far from being ater fig 
eenerally allowed. And she is entitled to live wherever ‘dut. 
she pleases. 

Fourth. Tf a repudiated woman should marry during Marriage 
her iddut, the marriage is not valid, and the iddut is not oe 
eut short by it. So that if the second marriage is not during her 
consummated, she continues in the iddut. And even ae in 
though it were consummated, the cffect would be the same, — 
provided the husband were conscious of the illegality, and 
that whether pregnancy follow or not. If, on the other 
hand, he were ignorant of the illegality and preenancy 
has not ensued, the woman must complete the first iddut, 
and then enter on another, on account of the second 
marriage, according to the more generally received of two 
traditions ; while, if she has become pregnant, and there 
is anything to show that it is due. to intercourse with the 
first husband, she must keep iddut till delivery on his 
account, and then after the delivery observe another iddut 
of three kooras on account of the second husband. But if 
there is anything to show that the preenancy is the fruit 
of intercourse with the second husband, she is to keep 
iddut on his account till delivery, and then complete the 
iddut for the first after delivery. If there is anything to 
show that the pregnancy is due to neither, she is to com- 
plete after delivery the iddut of the first, and then rcnew 
the iddut on account of the second; while, if the preg- 
nancy may possibly be due to both, it is said that lots 
should be cast between them, and iddut be observed on 
account of the person to whom the child may be ascribed 
‘by lot. But this is attended with some difficulty, arising 
from the fact of the woman being the wife of the second 
hy means of the connection under a semblance of right, 


From what 


time the 
iddut is to 
run, 


A new 
adidut 
necessary 
where a 
repudiated 
womnn is 
recalled 
during the 
tddut. 


Connec- 
tion under 
2 semn- 
blance of 
right re- 
quires an 
wddiut. 
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so that he should have the preferable right to the 
child. 

Fifth. The wife of a person who is present with her 
is to keep iddut from the time of the repudiation or death ; 
and the wife of one who is absent is to observe it, in the 
event of repudiation, from the date of its occurrence, and 
in the case of death, from the time of the accounts of it 
reaching her, even though the tidings may be brought to 
her by a person whoemay not be trustworthy ; but she is 
not to marry again till certain of her husband’s death. 
And if she knows that she has been repudiated, but 
does not know the cxact time, she is to keep her addut 
from the time of the tidings reaching her. 

Sixth. When a man has repudiated his wife after 
their marriage has been consummated, then recalled her 
during the iddut, and repudiated her again without touch- 
ing her, she must keep iddut anew, on account of the first 
being nullified by the revocation» And if he should release 
her by a khoold after the revocation, the Sheikh has said 
that in such a case the presumption is that there is no 
iddut; but this seems to be far from correct, since it is 
Lhoola fiom a contract which was followed by consumma- 
tion. But if he should release her after consummation, 
and marry her again in the tddut, and then repudiate her 
before enjoyment, she is not bound to keep addut, for the 
first iddut was nullified by the bed (marriage), and the 
second marriage was not consummated. It is said, how- 
ever, that she ought to keep iddut, because the first iddut 
was not completed; hut the former opinion seems more 
acrecable to the general principles of law. 

Seventh, Connection under a semblance of right does 
not induce the necessity of hudd, or specific punishment, 
but requires an iddut; and if the woman was aware of its 
illegality, but the man ignorant of it, the nusub, or child’s 
paternity, is to be ascribed to him, while she is obliged to 
keep iddut, and is subject to the hudd, but not entitled to 
dower. If the woman was a slave, the child is to be 
ascribed to the man, who is liable for his value to tho 
woman’s master as at the time of its birth, together with 
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the dower of tho slave, which, according to a tradition, is 


a tenth (of her value) if she was a virgin, and a twentieth T¥o%ddms 


. : required 
if otherwise. when awo- 


Bighth. When a man has repudiated his wile abso- jen Le 
lutely, and then had connection with her under a semblance called, and 


+’ 8 - 1 : . 
of right, the two idduts are mingled together,’ because they had with, 


arc on account of one man ; and this seems proper whether pl 
sem Diance 
she be pregnant or not. of right. 


Ninth, When a woman has married in the iddut for a Twordduts 
revocable repudiation, and become pregnant to the second D°Cesy 
e ‘ ; : ; : in case of 
husband, she is to keep uldut for him till delivery, and pregnancy 
then complete the iddut for the first after delivery ; and 4" 


. ar . ‘Marriage 
the first may recall her during this iddut, but not during during the 
the time of the pregnancy. first. 


7 Arab, Z'udukhool. 
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OF SILOOFA, OR PRE-EMPTION 


Shoofé is the legal title of one partner in joint property Definition. 
4o the share of another partner? therein, in consequcnec of 
its transfer by sale. 


CHAPTEN If. 


OF THE THINGS IN WHICH SIOOF 4 If ESTABLISHED. 


Tue title of Shoofté is established with respect to lands,’ The right 
such as dwellings,’ vacant spaces, and orchards, by gencral eeciae ae 
consent. With regard to moveables, such as wenring- to lands; 
apparel, houschold utensils, slipping, animals, and the 

like, there are different opmions: Some doctors have 
maintained that the right extends likewise to these, to 

obviate the inconvenience of division, and further upon the 

ground of a report to this effect, by Voonus, from the 

Imam Jafer Sadik, on whow be peace. Others, avain, 

have limited the title to the former class, upon the principle 

that the conferring of dominion over the property of a but not as 
Mnssulman ought to be restricted to those cases on whic 6? MOV 
all are agreed, and also because the report alluled to is weak 

or not well authenticated. This latter doctrine is the 

most approved. 


' Arab. shureek. According to the Hanilfites, not only a partacr 
in the property, but also one in its rights, and a ucighbour, have a 
legal claim to pre-emption.—D., p. 476. 

2 Arzeen, pl. of arz. 

3 Musakin, pl. of muskin. 
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Trees, &c., With respect to date and other trees and buildings,’ 


ihe Aches if sold as appendages of the ground on which they stand, 
when sold the privilege of Shoofaé is fully established ; but if 
with the ‘gs 

ground; S0ld separately and distinctly, the same difference of 
but not so opinion above stated exists, and upon the same principle 


when sold : : : : : 
the most approved doctrine in this case also rejects its 


scparately. 

operation. 
Some ee It is to be observed that some of our doctors distinguish 
tors exten 


the right between slaves and the lower animals, allowing the right of 
to slaves. SJuofd in respect of the former, though denying it in the 
case of the latter. 
eee es With regard to the establishment of Shoofi in respect 
immovable Of rivulets, ways, baths, and other property the division of 
Hate which would occasion loss or damage, a considerable degree 
of division of doubt has prevailed. But the most approved opinion 
ae denies its operation as to these. By damage we understand 
such as would render the property useless after division, in 
which case the person who would be injured cannot be 
compelled to make a partition.” Where, again, the bath, 
or way, or rivulet, is of such a character that its utility 
would not be destroyed by division, the co-owner may be 
compelled to admit of a partition ; and if lic should sell his 
share, the right of pre-emption would have effect in favour 
of his partner.° 
a oe In like manner, in the case of a well to which there is 
tends tog Waste ground adjoining as an appendage, so as to admit of 
vine a division without loss, by surrender of the well to one 
joing person, and of the land to the other, here also the judg- 
ground. ment of law would enforce a partition of the joint property, 
and establish the right of pre-emption if one partner should 
sell his share. With regard, again, to the apparatus of a 
well, such as wheels and buckcts made use of in drawing 
water, which, though strictly moveable, are by custom never 


removed from the well, there is some doubt whether the 


ov — 


* Abneent. 

® A mere diminution of value would prevent a compulsory parti- 
tion, according to the authority cited in the /m. J)., p. 425. 

6 It would scem, from this, that the right of shoofa is in svine 
way dependent on that of partition. 
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richt of shoofd applies to those when sold together with the 
ground; but with respect to the ropes on which these 
buckets are suspended, their exclusion from its operation 
is universally allowed, except by those who maintain that 
the right attaches generally to every kind of property sola— 
a doctrine which we have already shown to be the least 
approved. 

The right of pre-emption has no effect with respect to aca 
fruits, even when sold on date or other trees in connection althoush 
with the roots and ground which they occupy. It is other- sold with 

Si is : 8 ie trecs 
wise in the case of lands which have been divided off, where on which 
the roads or rivulets passing through them continue to be pe 
held in joint property, and one of the partners in the latter affects 
sells his share together with his portion of the divided rae 
land; for there the other partner’s right of pre-emption divided off, 
attaches not only to the share in the road or rivulet which by ee 
was held in joint property, but extends also to the portion ship in the 
of the land divided off, as heing connceted in sale with the Ts an¢ 
other. If, however, the land should be sold separately, passing 

; ae through 
there can be no ground for the claim of pre-emption inrespect them.” 
of it; and even with respect to the road or rivulet which 
continued in joint property, it is only when sufficiently wide 
to admit of a division that the right can attach to either of 
them.” 
e Land not 

If a person should sell a picce of land lis own exclusive subject to 
property, and with it his share in another joint tenement, aa 
by one sufhut or bargain,* the right of pre-emption attaches sold toge- 
to the share exclusively, at a due proportion of the gencral ee 
price. other Jand, 

It is an indispensable condition of the right of pre- ae 
emption, that the share of property to which the claim 1s of hy sale 
preferred should have been actually transferred by sale, for oe i 
if it has been assigned as the dower of a wife, or given in by it; 
charity, or bestowed by way of gift or in composition for a 
debt, it is by no means subject to the claim of pre-emption. Perr 


In like manner, if a mansion should be partly wakf, or person en- 








7 See ante, p. 176. 
® Literally, “ striking of hands.” 
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titled to gppropriated to pious or charitable purposcs, and partly 
Se, free, and the lattcr portion of it is sold, the person entitled 
hasno title to the benefit of the appropriation has no right of pre- 
0 Clan emption, not even if he be a single individual, because he 

is not the proprietor of the substance of the wuhf, and if 


entitled only to its usufruct. 


( 179 ) 


CHAPTER II. 


OF THE SIUUFEE OR PERSON TO WHOM THI RIGHT OF 
PRE-EMPTION BELONGS. 


Tue Shufee is every partner of a share in joiut and The right 
undivided property who is able to pay the price at which it nee 
has been sold. It is, however, a condition that he be a every part- 
Aooslim when the purchaser is of that religion. a 
There is no privilege of pre-emption to a neighbour, but not 
nor in property that has been divided, unless the road or ee 
rivulet of water running through it is still held in partner- 
ship. The privilege is - established by general assent when It affects 
there are only two partners. When there is more than eae 
one claimant opinions are divided. According to one of partners. 
these it is established absolutely whatever be the number. 
By another it is established with » plurality of partuers in 
the case of lands but not of a slave. By the third it is not 
established in respect of anything when there is more than 
one partner. And this last opinion is the most prevalent 
and best supported by traditional authority.’ 
The right of shoofé is extinguished by the shufec’s 5 May be 
lost by 
inability to pay the price, and also by his delay to claim gelay to 
the privilege, or absconding at the time of sale. If he claim it; 
should claim the privilege, but allege the absence of fundg 
to pay for it, a delay of three days must be allowed to him, 
at the expiration of which, if he is unable to produce the 
money, his right is extinguished. If, again, he should 
assert that his property is in another city, a delay pro- 





' According to the Hanifites, several persons may have the right 
and exercise it.—D., p. 494. 
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portionate to the distance should be given him, to enable 
him to obtain the money, and three days additional, unless 
the purchaser would be injured thereby. 
but not by The privilege of shoofé is established in favonr of 
tenet absent persons, and such as are imbecile, insane, or 
’ e s e . 
iB minors, of all of whom their guardians should avail 
whic . of Ses “pop e, 
cases the lemselves of the right, if for the advantage of thei 
sates wards; and if the guardian should abandon the claim, 
a it, the minor on attaining to puberty, and the insane person 
andhis on recovering his reason, may still assert it, because in 
dereliction . : ie : ir 
does not. Cither case there is a sufficient legal excuse for the delay in 
io the -prosccuting it. Where, again, the assertion of the claim 
nyo. ° . 
is of no advantage to the ward, but the guardian has 
nevertheless assumed it, such assumption is invalid, and 
may be repudiated by the party himsclf on attaining to 
puberty or recovering lis reason. 
Itholdsin Lhe right of shoof@ is established in favour of an 
tees of infidel against a purchaser of his own persuasion, but 
mndeis . : ‘ 
agains; not against a Mooslun, even though he should have 
infidels; purchased trom a Zimmee or infidel subject.2 But it is 
but not i : es 
against cstablished in favour of a Mooslim against a Afooslim and 
believers. on infidel. 
A father If a father or grandfather should sell the share of his 
or grand- , : Se eS : ess a 
father sell- child 1 grandchild in property held in joint ownership 
ing his with himself, he may lawfully assert the right of pre- 
child’s . : ee ere ‘ 
share in €™ptlon in his own favour, any ground of objection being 
propery. ; obviated by the consideration that it is no more than sell- 
withhim. ing the ward’s share directly to himself.* But has an 
self,may executor the same power? The Sheikh has answered this 
assert the oapancih at ae ee - os Decl 
right of question in the negative, on account of the suspicion which 
inaae naturally attaches to such a transaction; the affirmative, 
10n, . : 
however, appears to be better supported, as in the case ot 
an agent who may lawfully claim the privilege in such 


circumstances.‘ 


= eee 


2 This distinction is uot recognized by the Hanifites.—D., p. 473, 

3 Which it is quite lawful for him to do.—Jm. D,, p. 14. 

‘ That he can lawfully sell to himself, see tid. pp. 15 and 16, 
and post, p. 1. 
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A mookatub® may assert a right of shvofd and his master It also 


6 holds in 
cannot object. But if an agent in Moozarubut® should 4. cir of a 


purchase property of which the owner of the capital stock mookatud ; 


is the shufee, the latter would become the proprietor by aa : 


the mere act of purchase, and not by virtue of any right of Moozarn- 
pre-emption. Nor could the agent make any objection 

unless there should appear to be some profit on the 
transaction. He would, however, be entitled to the hire 

of his agency in the transaction.’ 


* A slave with whom his master has entered into a contract of 
emancipation for a ransom. 

° A contract in which the capital is contributed by one party and 
the labour and skill by the other, with a mutual participation of 
profits. Seo J. 2, p 433, 

7 The author here enters into a long digression, comprised in what 
he terms ten branches, on the supposition of the right of shoofa being 
established when there is plurality of shufees. But as he has admitted 
that the doctrine which rejects the right in such a case is most in 
conformity with traditional authority, and the branches afford no 
illustration of general principles, I have omitted them entirely as of 
ho practical utility. They also appear to have been ontted in the 
Ingest of Tmameea Law, compiled wider the superimtendence of 
Sir William Jones. 
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CHAPTER III. 


OF THE MANNER IN WHICH THE CLAIM OF SHOOFA IS 
TO BE ASSORTED. 


ee Tue shufee is entitled to assert his claim on the conclusion 
is entitled 

toclaim Of the contract and expiration of the option,’ for it is then 
on the con- that the coutract becomes binding. Some doctors, however, 


ae maintain that the right is established by the mere contract. 
contract; without waiting for the expiration of the option, on the 
principle that a transfer is legally effected by the mere 
contract ; and this opinion is the most gencrally approved ; 
While in cases where an option is stipulated only to the 
purchaser there can be no doubt that the shufee’s right is 
established on the mere conclusion of the contract,’ which 
in such case completes the transfer to the purchaser. 
outa . A shufee is not entitled to‘ relinquish his privilege in 
exercise of part and to exact it as to the remainder of the property to 
msrights Which it applies ; but, on the contrary, must take the whole 
ee el or abandon his right entirely. Further, he must take it 
full price, at the price of the contract whethcr more or less than the 
rte bg value of the share; but, on the other hand, he is not 
contingent liable for any coutingent charges incurred by the purchaser, 
charges. such as brokerage, agency, or the like. 
Augmen- If the purchaser should add something to the price 


tation or 
the price after completion of the contract and expiration of the 


1 The doctrine of option in contracts is fully explained under the 
head of sale-—/m. ))., p. 33. 

? From what is said (post, p. 191) it would seem that it is only 
when the option is reserved to the purchaser that the Sheikh con- 
sidered the right of shoofd to be established on the mere conclusion 
of the contract, 
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period of option, such addition is not considered in law arf after con- 


: : . tt clusion of 
increase of the price, but a gift, and the shufce is under ye con 


no obligation to pay it. In cases, again, where this tract does 
not affect 


augmentation is mace during the period of option the tne siufee. 
Sheikk has declared that it constitutes a part of the 
original price, and is the same as if stipulated for in 
the contract; but this opinion is attended with some 
difficulty, as being inconsistent with what has been already 
said of the transfer being completed*by the contract.’ In Who, on 
‘1. . the other 
like manner, if the scller should make any abatement from pana does 
the price, such abatement is unconnected with the contract, not bea ht 
‘ by any 

and the purchaser is by no means bound to surrender the gbatemen- 
share until he has received the full price originally agreed from 1t. 
upon." 

If a person should purchase by one bargain or sufhut Where « 

1 . 1 ‘) + _ share is 
ww Share in property, together with something to which .oja with 


the right of shoofé docs not apply, the share may be property 
ee Ree ie to which 
taken at its proportion ef the general price, and the sjcofé does 


purchaser has no option in consequence to rescind his i ae 
contract, because the claim of shoo/@ is supervenicnt on may take 
what is his own property. oo 

If the price be of the class of sinnlars, such as gold ae 
or silver, the shufee must producees similar to it, that is, consist of 
an equal quantity of eithe, metal. Where, again, there is ne : 
no similar to the price, as where it 1s an animal, or a discharged 
piece of cloth, or a jewel, some doctors have said that the ee 
right of skoofa@ must drop for want of a similar to the price, and where 
and also by reason of a tradition by Aly Ben Iabey from the tae 
Invim Jafer Sadik, on whom he peace. Others, however, thing, by 
maintain that the shufee may take the article at its value ar ai o 
at the time of purchase ; and this doctrine is more generally 
approved. 

A shufee should prefer his claim as soon as he is A neces- 
informed of his right; but should he delay to do go from "40" 
any necessary cause preventing his personal appearance, or the privi- 


: é ; . lege does 
the appointment of an agent to assert it on his behalf, his mes extne 


ened 





ee care we ee 





3 Ante, p. 182. 
4 According to the Hanifites, the shufee is entitled to the benefit 
of the abatement.—J/idayah, vol. iv. p. 983. T'rang., vol. iii. p. 581. 
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rae vight is not extinguished. In like manner, if he should 
noreven ®bandon his claim, supposing the price to be high when 
te it was really moderate; or that it was gold when it 
of it, when turns out to be silver; or an animal when it proves 
ene to be some other article ; his dereliction in such circum- 
of infor- stances would have no effect in extinguishing his right. 
mation. 9, algo, if he were imprisoned for a claim which he is 
unable to discharge, or is unable to appoint an agent to 
prefer a claim on his behalf, the apology would be suffi- 
cient to preserve his right notwithstanding his delay, to 
assert it. 
The It is at the same time incumbent on him to use all 
ahd) rig Proper diligence in preferring his claim as soon as he 
bound to becomes acquainted with his right, that is, so far as is 
iat customary, in so much that when travelling with that 
expedition intent, he is not obliged to use greater expedition in his 
ae journey than is habitual to himself. Further, should he 
claim; be engaged in the performance of any religious duty, 
whether indispensable or discretionary, he is not obliged 
to break it off, but may lawfully wait till it is completed. 
In like manner, if the time of prayer is at hand, he may 
lawfully wait till he has purified himself, and then per- 
formed his devotion without hurry or restraint. Again, 
should he reccive intelligence of the occurrence of his 
right whilst on a journey, and be unable to prosecute his 
claim by personally appearing or appointing an agent, the 
and should right is not extinguished, even although he should also 
he neglect neglect to call upon witnesses to attest his intention to 
avalid demand it.® If, however, while able to use the proper 
carer exertions, either in person or by appointing an agent, he 
lost. should neglect to do so, his right is entirely lost. 
It is not The right of shoofa is not annulled by a dissolution of 
ee the sale on the part of the seller and purchaser, because it 
tion of the is established by virtue of the original contract, and cannot 
sale be cut off by any subsequent act of the parties. More- 


over, the durk, or future responsibilities, rest still on the 





5 This should not be omitted, according to the Hanifites.—D., 
p. 4&3. 
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purchaser.® True, that if the shufce should acquiesce in 
the sale, and the buyer and seller should then concur in 
dissolving it, he could not again lay claim to the privilege, 
because the dissolution of the contract is a cancellation, 
not a sale de noro. 

If the purchaser of a share in property should sell it, Sales and 
the shufee is entitled to annul the sale, and take the ae 
property from the first purchaser ; and he may also take the po- 
it from the second. So, in like mawner, if the purchaser pee! ai 
should make a wuh/, or appropriation of the property to chaser may 
any special purpose, or should convert it into a musjid or rolled iy 
place of worship, the skufee may do away with all such the shufee. 
acts, and take possession of the property under his right 
of pre-emption. 

The shufee takes the property from the purchaser on The shufre 
whom the durh or future responsibility lies, and does not ea 
tuke it from the seller, except that if, when he makes his !rom the 
demand on the purchaser, the property is still in the ot 
hands of the seller, it may fairly be said to him, “ Take it seller, 
from the seller, or relinquish your right;” and the a ec 
purchaser cannot be put to the trouble of taking posses- Possession. 
sion from the seller if he decline to do so, even though 
required by the shufee. In such circumstances, the 
shufee’s possession comes into the place of the purchaser's, 
the durk, however, or responsibility for future claims, still 
resting on the purchaser; and the shufee has no right to 
cancel the sale. On the contrary, if he attempt to do so, and 
take possession from the seller, the act would be invalid. 

If the subject of sale should perish or become damaged, If the 
and this happens either by the act of the purchaser, or he" 
without his instrumentality, before domand by the shufee, ruin, pre- 
the latter has an option, and may take the property at the i ea 
full price, or abandon it entirely ; and, in the event of Jig demand, 


taking it, he is entitled to all the ruins or fragments that ae 


° That is, as the shufee takes his title from the purchaser, the 
latter remains responsible to him, notwithstanding the dissolution, 
for all future claims that may be made against his title. 

7 Tf valid, the act would necessarily be suicidal, as his own right 
is dependent on the sale. 
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take itat remain, whether they are still on the spot or have been 


sear removed from it, because they are obviously opposed to 


relinquish part of the price. If, on the other hand, the injury to the 
his claim ; fs 
property has been done by the purchaser after demand by 


but if : : 
damaged the shufee, the purchaser is responsible, although some 


bythe — doctors have denicd his responsibility, on the ground that 
purchaser 


subsequent the shu/ce does not become proprietor in virtue of his 
todemand, demand, but rather by taking possession. The first 


he is re- ey 
sponsible, Opinion, however, apptars to be better supported and more 


ecnerally adopted. 


If the If the purchaser of ground subject to the right of 
purchaser 1], a ] ld ] < t ay a! sd] +}, 148 ] i] hi r 1 ry 1 
plant tiees woof should plant trees or crect buildings upon it, anc 


orerect the shufce should afterwards demand possession, the pur- 
buildings "he : ; : 
eas chaser is entitled, if he think proper, to pull up and 


me to remove his trees and buildings, and it is not incumbent. 
CMmOVE 


them ; cn him to level the ground; but, on the other hand, it is 
optional to the shufce to take it at the full price, or to 
end shonld relinquish his right altogether.» If, again, the purchaser 
i: oe should decline to remove his trees or buildings, the shitfec 
the shufee has three things in his option : he may cither remove them 
has three himself, paying the purchascr a compensation for any loss 
Courses 1n 
his option. he may sustain thereby, or he may take possession of the 
whole, paying, in addition to the price, the value of the 
trees or buildings, which thus become his property, with 
the cousceut of the purchaser, or he may abandon his claim 
altogether. 
An in- If the subject of shoofa should inercase in such a 
Snare manner that the increase reinains connected with it, as, 
with the for example, if a young plant or shoot of a date or other 
ee fo tree is sold together with the ground on which it stands, 
the shufee; and it becomes enlarged by natural growth, the advantage 
ee - belongs to the shufee; but if the increase be separated 
belongs to from the original subject, such, for instance, as of residence 
renee in a mansion, or the fruit of a tree, it belongs to the 
Case ofa purchaser. If, however, a date-tree should blossom in the 
(ue-tree buyer’s possession, but is assumed by the shufee before 


which has = ; : . 
only blos- impregnation,® the Skeiih, to whom God be merciful, has 


—_ 


me ee ee pacman: ict, chai 


8 Arab. tabeer. It seems to be the universal practice in Arabia 
to impregnate the female date-trees.—/m. D., note, p. 56. 
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declared that the blossom in this case belongs to tle somed, and 


ee : . is taken 
shufee, considering the blossoms in the same light as the noeeeeion 


branches; but this principle applies exclusively to sale by of by the 


traditional authority, and cannot, therefore, be extended se be 


to tke case before us, according to the most approved pee 


—s ‘ as taken 
opinion. place. 


If a person should sell his shares in two mansions, A shufee 


and the partner or shaufer in both is one and the same % two 
mansions 


person, he may take or abandon both, or he may take one may take 


and forego his claim to the other. But in the case of bothor 
one at his 


a single mansion he cannot assert his claim as to part option. 
of it, and forego his claim to the remainder. 
If tlic price is a specific article and it turns out to be If the 


ares r 
the property of some other person than the purchaser, there P46 4" 


can be no right of shoofa, for the sale is null. But if the the pro- 


. : Sa ee . a aq] berty of 
price was not specific, and merely stipulated for in gencral snother. 


terms,” the right would be fully established, because the this can- 


. ; eels the 
purchase would be good in such circumstances. And gape and 


although the price after delivery by the shufee should turn al 
Of shooju, 
out to be the property of another person, that would not J 
affect his right in either of the cases supposed. 
If the subject of sale should appear to be defective, Any com- 
be * 218i ti t 
and the purchaser in consequence should receive a com- } er Getort 
pensation for the defect, ¢he shufee is entitled to a similar oe by 
‘ : 7” the pur- 
deduction from the price. And if the purchaser should ciacey 
determine to keep the subject of sale without secking any must be 
tion for the defect, the shufee must either take teins 
compensation for the defect, the shufee must either take the shusec. 


it at the full price or abandon his claim altogether. 


Aisecllancous Cases. 


First. If a person should sav, “I purchased the half Shufer's 


pe : ; » Yighf not 
for a hundred,” upon which the shifve relinquishes his \ 2 by 


claim, and it subsequently appears that the fourth was relinquish- 
8 » ment on 
purchased for fifty, the privilege is not lost, and he inay misintor- 


still assert his claim. So, also, if it were said, ‘1 pur- oe by 
—_ the pur- 


34 


— -— ” _ ee a es eee 


° The fruit of an unimpreguuted date-tree belongs to the buver 
of the tree.— bid. p 57. 

© As if itwere a quantity of some commodity estimable by werght 
or measure. 
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chaseras cuased the fourth for fifty,” upon which the shufee 
oe of relinquished his claim, and it should subsequently appear 
his pur- that the half was purchased for a hundred, the privilege 
chase, would not bo lost; because in the one case the shufce 
might not be able to give the larger price; and in the pther 
he might not be inclined to avail himself of the defective 
or partial sale. 
ates Second. If, when intelligence of the sale has reached 
shufee that the shufee, he says, ‘“I have taken the thing sold under 
ora my right of pre-emption, being at the time cognizant of 
his right the price,” the declaration is valid; but not so if he was 
oe at the time ignorant of the price. And even though he 
ignorantof Should say, “‘ I have taken it at the price whatever it may 
the price. amount to,” still the declaration would be invalid if he 
were ignorant of the actual price, as leaving room for 
deception which ought to be avoided. 
The price Third. The price must first be delivered by the shufee, 
Tene and if he should refuse to deliver it, the purchaser is not 
purchaser bound to make delivery of the subject of sale till he has 
‘oe received the full amount. 
Relin-- fourth. If the shufee is informed that there are two 
ee purchasers, and thereupon abandons his claim, after which 
shufee,on it appears that there was only one, or if he was informed 
oe ae that there was only one purchaser, and it turns out that 
regarding there were two; or should he be told that the purchaser 
Hee ees bought for himself, and it afterwards appears that he 
not inva- bought for another, or the reverse of this is the case, in 
Ny M8 all theso instances the right is not lost, because in each 
he might have a different object in view which was 
frustrated by the false information. 
Shoofa Fifth. When the subject of sale is a sown field, it 
ee must be suffered to remain in that state until the crop is 
onsown gathered,'! and the shufee may cither take immediate pos- 
apna? session of the ground, allowing the crop to remain, or he 
gathered. may wait until it is reaped; because in this option he has 
a manifest interest, viz. the use of his money, while he 


is debarred from all benefit from the land, which is 


" See Jm. 2)., p 56. 
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rendered useless to him by the crop remaining on it, 
There is, however, some doubt as to the legality of this 
delay without prejudicing the night of shoofi. 

Sixth. If the seller should ask the shufve to dissolve nissolu- 
the sale, and he should do so, the dissolution would be ssa ae 
invalid, because it is only the contracting parties them- ai ee 
selves, that is, the seller and purchaser, that can dissolve a ae 
av sale. 


Tn case of 
a purchase 
on credit 
the shufce 
nay take 
possession, 
on giving 
security for 
the price 
when it 
hecomes 
due, 


The right 
uf shoofd is 
hereditary, 
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CHAPTER IV. 


APPENDAGES JO THE ASSUMPTION OF PROPERTY UNDER‘SA 
RIGHT OF SITOOFA. 


I'irst. When # person has purchased for a price de- 
ferred, or on credit, the Sheithh has deelared in his Mub- 
soot that the shufee may take possession immediately on 
paying down the price, or may wait till the stipulated time 
of payment arrive, and then pay the price and take pos- 
session.’ But the same author has stated in his Nihayah, 
that the shu/ee may take immediate possession of the 
subject of sale on his own responsibility for the price, 
provided that, if not 1 opulent circumstances, he must 
give security for the amount. And this doctrine 1s the 
more approved. ‘ 

Second. Mofeed and Moortysa have both pronounced 
the right of shoef@ to be hereditary. But the Sheikh has 
declared that it is not so, founding his decision on a report 
by Tulha Ben Zeyd, who, however, is a Buttiuree;* and 
the first doctrine is more approved, as being agreeable to 
the gencral and comprehensive sense of the sacred text on 
the subject of inheritance.* 


1 That is, he is not entitled to the benefit of the credit, which is 
agreeable to the Hanifeea doctrine on the subject.—D., p. 491. 

* A particular sect of the Zcydians, held in necessary detestation 
by the followers of the twelve Imdms, as disputing the title of 
their seventh spiritual leader, the Imam Moosey Kasim, son of Jafer 
Sddtk, in favour of another brother—See Sale’s Preliminary Dis- 
course to his Translation of the Koran. 

* According to the Hanifites the right abates on the death of the 
shufee—D., p. 499. 
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Third. The right is inherited like any other property, like any 

so that if the skufee should leave a widow and a child, the ee 
widow would take an eighth and the child the remainder. 
Further, if onc heir should relinquish his share of the 
right, it would not drop or be extinguished, but the other 
might take the whole. This, however, 18 liable to some 
slight doubt. 

Fourth. Wlcu the shufee sells his own share of the It is es- 
property, with a full knowledge of his right of pre-emption, ha a 
the Sheikh lias declared that his Bote is extinguished, shufee 
betause such share is the sole ground of his Begs but heen te 
that ‘if he should sell his share before he has been informed of the 
of his right, it would not be extinguished, as existing aa aaa 
previous to his own sale. Jt would, however, appear to be 
better to say that in neither of these cases w id he have 
any claim to the exercise of the right. 

Upon a principle formerly laid down by the Sheihkh,* and is 

established 
it would follow as a necessary consequence, and the Sheikh in first 
has declared, that if a partner should sell his share of any Purchascr. 
joint property with an option to the buyer, and the shufee 
should afterwards sell his own share, the right of shoofd in 
such share will belong to the first purchaser; whereas if in 
the first contract an option had becn reserved to the seller, 
or to both the parties, the right of *skeofa would helong to 
the seller; because, in theefirst ease, the transfer would be 
completed by the contract alone, while im the second, its 
completion would not take place till after the lapse of the 
period of option.® 

Pfth. Ifa person on his deathbed should sell his share In the case 
of joint property to one of his heirs by a contract of 0 Saute 


ae but sale on 
muhabat, that is, for x» price wader its value, and if the deathbed, 


* See ante, p. 182. note * It would seem that the Sheikh was of 
opinion that it is only in cases where an option is reserved to the 
purchaser that the right of shoofd is established by the contract of 
sale, without lapse of the period of option. 

° The more prevalent opinion being that the transfer is com- 
pleted in both cases by the contract alone, the right of shoofu 
ought to belong to the first purchaser alike in both—Sco ante, 
p. L&2. 
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Seg gbatement does not exceed a third’ part of his estate, 
7 : s . * * 
htt the contract of sale is valid, and establishes a right of 


only as to pre-emption in the partner of the deceased. Should the 
+o much of : , ’ 
the share &batement exceed a third part of the deceased’s estate, 
ae and the other heirs refuse to ratify the sale, it is valid 
for by the Only to such extent as is opposed to the price, and so 
ete much more as the third of the estate will admit of; and, 
more of it consequently, to this extent only the privilege of shoofu 
a ea can operate in favour-of the partner. Some doctors, how- 
third of the ever, have maintained that the muhabat is good as against 
ee the whole of the deccased’s property, and that the shufce 
is accordingly entitled to take the whole, on the principle 
that no limitation to a third can affect deathbed acts, 
which are absolute and unconditional. 
The right  Stath. If a shiufce agree to compound his privilege for 
isestin- @ compensation, it is valid, and his claim is thereby ex- 
ah tinguished ; for it is a right to property, and, therefore, 
compound: 4 {it subject of composition. — , 
7 a Seventh, If a share of joimt property be sold, and the 
by his — shufee should himself become camin bil durk, or general 
aa security, either for the seller or purchaser, or if both 
pile, or — should stipulate an option to the shufee, his right of pre- 
erie emption would not be extinguished in cither case. 
either Neither would it be so if he acted as agent in the sale 
en for either of the partics.’ Upon this point, however, there 
is room for some doubt, founded on his apparent acqui- 
escence in the sale. 
The shufee  Iighth. When the shufee las taken possession of the 
oe property and discovered a defect in it which existed prior 
sion may to the sale, then, if both he and the purchaser were aware 
eer of the defect, neither has any option in the matter; but if 
for a they were both ignorant of the defect, and the shufce 
defect. returns the property to the purchaser, the latter has an 
option either to reject the sale altogether, or to demand 
a compensation for the defect from the seller. If, however, 


the shufee should elect to retain the property, the purchaser 


§ To which amount the operation of deathbed gifts is limited. 
-Post, p. 209. 
7 See ante, p. 180. 
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has, in that case, no right to cancel the sale, because the 
share has passed out of his hands. And the Sheikh has 
said that he has no right to demand a compensation 
for thedefect; but on this latter point the more prevalent 
opinion is in favour of his claim. So also if the shufve 
were acquainted with the defoct, and the purchaser ignorant 
of it. But if the purchaser was informed of it and not 
the shufec, the latter only would have the right of 
rejection. 

Ninth. If a person should sell his anes in joint property re of 

efect in 

for a specific thing which has no similar, as a slave, for price when 
example, and we adopt the doctrine that, in such a case, Hae 
there is no right of pre-emption,’ nothing farther is to be article. 
said. If, on the other hand, we adopt the more prevalent 
opinion which supports the right of the shufee on payment 
of the valuc, and he avails himself of his privilege, but the 
slave, for example, is found to be defective, the seller has 
a right to return him to the buyer, and demand from him 
the full value of the share, unless prevented by some recent 
obstacle, such as a new blemish occurring in the slave 
while in his possession; but cannot demand restitution 
of the share from the shufee, beeauso no subsequent can- 
cellation of a sale originally valid can extinguish the right 
of shoofd. Further, should the share revert to the pur- 
chaser by a new title of property, such as gift or inherit- 
ance, he cannot return it to the seller; nor, if the latter 
should call upon him to do so, on account of the defect in 
the price, is he bound to comply with the request. Again, 
if in the like circumstances the value of the share were less 
than the value of the slave, the shufee, according to the 
most prevalent doctrine, has no recourse for the difference, 
for the price to him is that which was stipulated in the 
contract. Further, if whilst the share remains in possession 
of the purchaser the seller should reject the price in conse- 


§ That is, the shufee having no option in the case, the purchaser 
could not canccl the sale, but he would still have a right to claim 
compensation for the defect, which, when obtained, must in all cases 
be allowed to the shufee, in abatement of the price.—Ante, p. 187. 

9 See ante, p. 183. 
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«juence of the defect, he cannot thereby prevent the shufec 
from exercising his right, for it was established prior to 
the rejection, and he is entitled to take possession on 
paying the value of the price, that being what the contract 
required, and the scller has merely a right to the value of 
the share from the buyer. If, again, the value of the share 
were more than the value of the price, and any new 
obstacle has occurred whilst it remained with the seller 
to prevent its retum, he may have recourse against the 
purchaser for a compensation for the defect, but has no 
such recourse against the shufee, since he took the share 
for the value of an exchange or consideration supposed to 
be free from defect. 
Case of Tenth. Tf a mansion is the joint property of a person 
sata on the spot and one who is absent, and the share of the 
theabsence absentec being in the hands of a third party is sold by him, 
of the : x ’ 
owner, by #leging that he has the authority of the absent owner, the 
aperson § Sheihh has said in his Ahilaf that the right of shoofa is 
pretend" fully established; but the contrary would seem to be the 
authority. more approved opinion, because the right of shoofa is 
dependent on the validity of sale, which cannot be csta- 
blished without the owner’s consent. If, therefore, the 
shufee has taken possession of the mansion, and the owner 
should appear and admit his authority for the sale, there is 
no room for objection ; but if he deny it, his assertion upon 
oath must be credited, and he will recover not only his 
share in the property, but also the hire or rent thereof, 
fiom the time that possession of it was taken until it, is 
restored ; and his claim for rent may be made against the 
scller, as the primary cause of his loss, or against the 
shufec, as the immediate agent therein. Should he elect 
to proceed against the pretended agent, and recover from 
him, the latter has no recourse against the shufee ; whereas, 
if he sue and recover from the shufee, the latter has a good 
ground of recourse against the agent, on account of the 
deceit practised against him. The Sheikh has expressed 
a different opinion, but this is the most approved and pre- 
valent doctrine. 
If a person should purchase a share of joint property 
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for a hundred (deenars), and deliver to the seller an artick 
equal in value only to ton, the shufee is nevertheless bound 
either to pay the full hundred or to relinquish his claim ; 
because the price which he must pay is to be determined 
by the contract of sale, not by any subsequent arrangement 
between the parties. 


Questions connected with the voiding of the right of Shoofr. 


Shoofé is extinguished by a failure to institute the Shoofi is 
claim after information thereof, unless under some valid tye 
excuse.” Some doctors have maintained that no delay claim it 

. ; . danse without a 
can extinguish the claim unless it is expressly released by gusiciont 
the party himself; but the first opinion appears better excuse ; 
supported by traditional authority. Further, if a shufee but not 
should himself expressly relinquish his claim previous to ae 
sale of the property, the right is not thereby forfeited in relinquish- 
the event of a subsequent sale, because that would be can- PPEPNOF 
celling a right which has ng legal existence. This doctrine, 
however, is liable to difficulty, and has given rise to a 
difference of opinion;” and the samo difficulty applies to 
the case of a shufee being present and witnessing the sale, 
or congratulating the purchaser or the seller on the con- 
clusion of the bargain, or authorising the former to make 
the purchase ; in neither of which cases is the right of 
shoofé extinguished, because none of them affords a 
stronger proof of acquiescence on the part of the shufec 
than his express declaration before the sale. 

If intelligence of the sale is conveyed to the shufce in A delay 
such a manner as to establish the truth of its having taken a 
place, such as the concurrence of several successive reports, saa! 
or the testimony of two upright witnesses, notwithstanding ee 
which he delays to prefer his claim, pretending to distrust ae A 
their authority, the right is forfeited, and such pretext aa a 
cannot be admitted in law. If, on the other hand, hig frfeiture; 
information was received from a youth under age, or from es ay es 


a fasik, or profligate person, he is not bound to reccivo it, mation 


© Ante, p. 184. 
t On the ground of acquiescence.—See ante, p. 1. 
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docs not end his right is not forfeited bv the delay. So, also, 
iat his right is not forfeited if the information is conveyed 
evidence. to him by only one just person, and he fails to act upon 
it, because the evidence of a single individual is not proof 
in law. . 
eats If both the purchaser and shufee are ignorant of the 
not be as- price (having perhaps forgotten it) the right is necessarily 
edeiis extinguished from the impossibility of delivering the price, 
necessarily and if the property tawhich the right applics is in a distant 
ule y country, and the shufee postpones his claim until his arrival 
Also when there, this invalidates his title altogether. Further, if the 
ee price paid by the purchaser should turn out to be the 
the pro. property of another person, this also, invalidating the sale, 
" Kes has necessarily the samo effect on the right of the shufec. 
orjs In like manner, if both the purchaser and shaufee knew the 
aaa price to have been usurped, or if the latter only should 
usurped; acknowledge this fact, he is thereby debarred from making 
orislost any claim. And further, where a specific article stipulated 
od eae to be the price has perished previous to possession of it by 
mee the seller, here also, the original contract being null, the 
the seller, right of shoofd also becomes void. This point, however, is 
the subject of doubt and difference of opinion. 
Devices by Some of the devices for defeating the right of shoofi 
which the 5 
right may are as follow :—The property may be sold for a price above 
be evaded. its value, and then something of trifling value may be 
received in exchange for it, which would compel the shufve 
to pay the full price stipulated in the contract if he chose 
to avail himself of his privilege. Again, if the property is 
sold at an exccssive price, and the seller receives part of it, 
giving a release of the remainder, this also obliges the 
shufee to submit to a considerable loss or to abandon his 
claim. In like manner, if the seller transfer his share 
without sale, as by gift or composition, and on a purchase 
being alleged, the buyer should admit the fact, but say 
that he had forgotten the price, in such a case his word 
must be credited when accompanied by his oath; and if he 
should swear, the right of shoofd would be extinguished. 
If, however, he should merely say that he does not know 
the quantity or amount of the price, that would be no valid 
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answer, and he must be required to give one more explicit® 
The Sheikh, however, has declared that the shufee must in 
that case be called upon to swear.” 





? Literally, ‘‘ that the oath must be returned to the shufee,” that 
is, that he must specify and swear to a price, and the purchaser's 
knowledge of it, both of which seem necessary to the validity of lis 
claim. According to the /mumeca jurisprudence, when a plaintilf, 
in default of evidence, refers the matter to the defendant’s oath, the 
latter has the option of swearing to the rfegative of the plaintifi’s 
assertion, or calling upon him to confirm the affirmative by his own 


oath (Shuraya, p. 477), a course not open to him by the Hanifeea 
code. 
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‘CHAPTER V. 
OF DISPUTES RELATIVE TO SHOOFA. 


In disputes Jrirst. If the purchaser and shufee differ as to the price, 
yerar - ° ° 
the erica and neither of them has evidence, the assertion of the 


eae former upon oath is to be credited, for he is the person 
chaser and Whose possession of the property is disputed, aud who is 
Hie consequently defendant in the cause. But if one of the 
of thefor- parties should be able to adduce evidence this must 
ferred, Becessarily guide the decision. The testimony of the 

seller, however, it is to be observed, is inadmissible on the 
asalsothe part of either. If, again, both the parties should adduce 
nee evidence, that of the purchaser must be preferred, although 
him, there is nearly equal ground for giving the preference to that 

of the shufee, who is out of possession and therefore the 
Ilisevi- plaintiff in the cause.? If the difference ay to the price is 
baa between the seller and purchascr, and only one of them 
ferred in has evidence, such evidence, by whichever of them it is 
Saeed produced, must guide the decision. If, on the other hand, 
him and evidence is adduced by both parties, the Sheikh has declared 
ai that the case must be decided by casting lots. But this is 
the price. attended with difficulty, for the casting of lots is a method of 

decision strictly confined to cases of perfect equality on both 

sides, which cannot be said to exist in this case, for there 

is a general rule with regard to contracts of sale that where 


the thing sold is still in cxistence the word upon oath of 


_ 


' There was a difference upon this point among the Hanifite 
doctors also—Aboo Huneefa and Moohumimud supporting the evidence 
of the shufee, while Aboo Yoosuf wasin favour of that of the pur- 
chaser.—See Hamilton’s Hedeya, vol. iii. p. 578. 
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the seller is to be credited, whence it follows that when both 
adduce evidence that of the purchaser must he preferred ;? 
and when the price is thus determined, it rests with the 
shufee to make his choice either to take possession at that 
price or to relinquish his right altogether. 

Second. If one of the partners in joint property should If one 
alloge that he has sold his share to a stranger, and tho ae 
stranger denies the purchase, the Sheikh has said, in the ledges the 
Khilaf, that the apparent acknowladgment involved in share, » this 
the suit of the seller is sufficient to sustain the right of saad 

4k : edgment, 
shoofa in his partner. But this decision has been ques- though 
tioned on the ground that shoofd is dependent on the eae by 
establishment of purchase. It nevertheless appears to be chaser, 
most generally approved, and is supported by the common euficent 
rule of Jaw, that the acknowledgment of a possessor is valid theshufee’s 
as against himself. right. 

Third. If one of two owners in joint property should Sate 
claim the right of shoofa against the other, by asserting sidan 
priority of purchase, which the other denies, the word of ana 
the latter upon oath must be eredited, and it is sufficient ners{ound- 
if he merely swear that there is no right of shoofd as pee? 
against him; and he cannot be required to swear that his purchase. 
purchase was not subsequent to that of the claimant. 

If, again, both the partners should allege priority of 
purchase respectively, and. consequently a night of shoofd 
over the share of the other, as in that case they are both 
equally claimants, if neither of them can adduce proof, 
each must be called upon to swear in refutation of the 
other’s priority of purchase, which being done, the property 
is established between them as before. Further, should one 
of the partners adduce evidence in general terms to prove 
merely his purchase, still no decision can be given in his 
favour, as in the matter of priority he has no advantage over 
the other. If, however, there ig testimony in favour of one 
as to his priority of purchase, this must necessarily determine 
the decision ; but if both adduce proof of their purchase in 


general terms without assigning any dates, or of the 





* Sec Im. D., p 69. 
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purchase of both being on the same day, there can be no 
preference to either. If, again, the witnesses of each 
should testify to his priority of purchase over the other, 
some doctors have said that recourse must be had to lots 
for deciding the casc; while others maintain that the 
claims of both the parties must drop, and the property 
remain in partnership as before. 

Fourth. When a claim of shkoofé is made by one of the 
partners on the ground of a purchase, and the other 
alleges that he acquired his share by inheritance, and both 
parties offer evidence of their assertion, the Sheikh has 
declared that a reference must be had to lots by reason of 
the perfect equality on both sides. If, however, the 
defendant should plead that the possession of the claimant 
is in virtue of a deposit by the owner, and both parties 
should offer proof, preference must be given to that of the 
shufce, or claimant; because deposit does not controvert 
the establishment of purchase,* If, on the other hand, 
the witnesses of the claimant should merely testify to the 
purchase generally, while those of the other party testify 
that the depositor, being in possession of the subject of 
dispute, made the deposit of it subsequently to the alleged 
purchase, the Sheikh has said that preference must be 
given to the proof of deposit, with this further proviso, 
that the depositor is to be written to, and that if he 
confirm the statement, judgment is to be given in terms 
of the proof, and for rejection of the shufce’s claim; but if 
he should deny the statement, judgment should be given in 
terms of the shufee’s evidence, and consequently in his 
favour. If, again, the witnesses of the shkufee should 
testify that the seller sold at a time when he was actually 
proprietor, while those for the deposit merely testify to it 
in general terms, the witnesses produced by the shufee are 
to be preferred, and there is no occasion for any reference 
to the alleged depositor. 


* For, though the property were deposited, it might be subse- 
quently purchased from the owner by the trustee. 
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Fifth. If both the seller and purchaser of a share in Concur: 


£ 
joint property unite in declaring that the price was usurped, tho seller 


while the shufee denies the assertion, his word is to be #4 per 


chaser 
credited without any necessity for his oath, unless they no bar to 
assert his knowledge of the usurpation. ‘ the shufec’s 
e right. 





* The price may have been “an animal, or a piece of cloth, or a 
jewel,” (ante, p. 183,) and so have been usurped, in which case 
the sale would be invalid, and if so there could be no right of shoofi, 
but the concurrence of the seller and putchaser as to that fact is 
nag proof against the shufee. 


BOOK IV. 
OF HEBBAT, OR GIFTS. 


CHAPTER I. 


INTRODUCTORY. 


HTeba, or gift, is a contract by which the property of a Definition. 
substance’ is transferred immediately and unconditionally, 

without any exchange, and free from any pious or religious 

purpose on the part of the donor ;* and it is sometimes 

termed in law nuhulut and dteeut. This contract requires How con- 
declaration and acceptance, with seizin or taking posses- ea 
sion.* By declaration is here to be understood evcry word 

that serves to express a transfer of property as above 
described, such as ‘‘ T have given you,” or ‘“‘I have made 

you the proprictor of this.” But the contract is not valid 

except when proceeding from a person who is of full age, 

sound understanding, and unrestrained in the use of his 
property.’ 

The donation of a debt, or what rests on the obliga- Gift of a 
tion of another, is not valid to any other than the debtor sald ea 
or person by whom it is due, according to the most other than 

‘ ne, the debtor; 
approved doctrine, by reason of the condition already men- 
tioned, that it requires possession to complete it ; whereas, t5 whom 
if made to the debtor himself, it is quite valid, and operates a re- 


nee —— eee ee ~ ee ee 








He ee 





1 Ayn: Res presens; Rei substantia, essentia.—(Clreytag.) 

? This distinguishes it from wu&f. 

5 Kubz, inf. of kubuzu, cepit—(freytag.) 

4 According to Allamee, in his Tuhreer, the donee must also be of 
mature age and intellect; but this seems inconsistent with what is 
said hereafter of gifts to minors. 
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esa release of the debt; a release not requiring accept- 
ance, according to the most approved opinion. 
Gift not No decree can be given for a gift until it is completed 


i rae by seizin or taking possession. Yet, if the donor should 


seizin by acknowledge the gift and delivery of possession,° judgment 


the donee ; . : : ; 
and if must be given against him on his own acknowledgment, 


donor die though the thing given may be still in his hands ; and any 


before : ‘ : 
seizin the SUbsequent denial of it cannot be received. 


giftreverts If the donor shovld die after the contract, and before 


a “possession has been taken of the gift, it falls back into his 


inheritance. 
Permission | Permission of the donor is a condition of valid seizin ; 
ofthedonor pnd if the thing given be taken possession of without his 
a condition ae ie: : 
of valid permission, it is not transferred to the donee.° But if a 
seizin. thing be given which is already in the hands of the donee, 
that is sufficient, and the donor’s permission to take 
possession is not required, nor is it necessary that any 
time should elapse to enable the donee to repeat his seizin, 
as some of our doctors have said. 
Gift by » When the father or grandfather of a little child has 
lesa made him a gift, it is complete and binding on the donor 
fe in by the contract itself, because seizin by the guardian is 
possession, 8€1zin on his part. But if any other than the father or 
ee grandfather of the child should make him a gift, the 
tract. donor’s possession would not be sufficient, whether he 
have power over the child or not ;” and the legal guardian 
or the judge must obtain power over the gift in order to 
complete the right of the child. 
Gift of The gift of mooshddé or a share in joint and undivided 
mooshdd — ronerty is lawful, and seizin of it is to be taken in the 


valid. 
same way a8 s¢.zin in sale.® And if a thing is given to two 


§ Tkbaz, causal form of kubz. 

° Kiven, according to the author of the Zuhreer, though the donor 
were present at the time. 

7 According to the other sect, possession of a gift to a minor 
may be taken by any person in whose family he is living. —D., p. 530. 

° That is, by mere surrender or vacating by the donor. Accord- 
ing to Allamee, in his Tuhreer, this is sufficient in all cases of gift 
where the subject is immoveable; where it is moveable, actual 
transportation or removal seems to be required. 
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persons jointly, and they both accept and both take pos- 
session, each donee becomes the proprietor of the portion 
given to him. If, again, one only of them should accept 
the gift, and take possession, while the other refuses, the 
gift to the acceptor is valid.° 
A*father may lawfully give a preference to one child A father 
over another in gifts and presents; but it is accounted Le 
tbominable in him to do so. child. 
After possession has been taken of a gift, it cannot. be Gift to 
lawfully retracted when made in favour of parents, accord- coe 
ing to general agreement, nor cven when the donec is any berevoked; 
other relative by consanguinity of the donor, though on this 
point there is some difference of opinion. But if the gift to a 
be to a stranger, it may be retracted at any time, so long ne, ee = 
as the substance of the thing given is in existence. After voked. 
it has perished, there can be uo retractation. In like Exception. 
manner, a gift cannot be retracted if anything has been 
received in exchavee for it, though the exchange should 
be of little value. Whether, again, mere use by the donee 
has the effect of doing away with the donor’s power of 
retractation, 1s a question to which some lawyers have 
answered in the affirmative, whilst others have denied that 
effect ; and their opinion is the more reasonable and 
approved. *° : 
Presents to relatives, And especially to children, are Presents to 
highly proper and becoming. In presents to children, aie 
equality should be observed. Further, it is abominable in eas pro- 


and 
becoming. 


® The whole doctrine with ceragl to mooshia is opposed to that 
of the other sect —/)., p. 515. 

© The regular forms of retractation of gifts, according to the 
author of the Tuhreer, are that the donor should say, “I have 
retracted,” “I take back my gift,” or “demand its restitution,” and 
all similar expressions, which sufficiently establish the retractation 
without any decree of the judge, for this is by no means required for 
its confirmation ; whilst, on tle other hand, mere re-assumption of 
the gift from tho donec, without some other proof of revocation on 
the part of the donor, does by no meuns constitute this act in law ; 
and should he die without affording any other proof of his intention 
to retract the gift, it is still, although found in the donor's possession, 
the lawful property of the donee.—F'rom MSS. of the translator of 
the first volume of the Zm. D. 
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a wife to retract a gift made to her husband, and in a 
husband to retract a gift made to his wife. Some doctors 
have considered a husband and wife in respect to their 
mutual gifts on the same footing as kindred by consan- 
guinity ; but the first opinion appears to be better supported 
by analogy.” 


"™ According to the other sect, the marriage relation prevents the 
revocation of gifts.—-D., p. 525. 
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CHAPTER IT. 
OF THE LAWS OF GIFT. 


THESE are comprehended in the following cases :— 

First. If a person should make a gift, put the donee Sale by : 
in possession, and then sell it to another, the sale is thing ac 
invalid if the donce were a relation by consanguinity ; so Teadygiven 

of which 

also though he were a stranger, if he had given anything the donce 
in exchange for the gift. But if the donce were a stranger, bas taken 
and had not given aati in exchange for the gift, some ae 
have said, that the sale would be void, as of a fine not the 
property of tho seller, while others maintain that it would 

be valid, because he has the power of retractation ; but the 

first opinion is best supported.’ If, however, the gift 

were invalid, there is no doubt that the sale would be 

good in both views of the casc. And the effect would be the 

same with respect to the sale by an expectant heir of property 
belonging to his ancestor, when he believes the ancestor 

to be alive; for if it should prove that he was actually 

dead at the time, the sale is valid. So also in the caso of 

i bequest by a person of his slave whom he had eman- 
cipated, if it should prove that the emancipation was in- 

valid, the sale would be good. 

Second. If there has been any delay after the contract The trans- 
in giving possession of the gift, but possession is at length ee 
given, the transfer of property is to be decreed as having ee dates 
taken effect from the time of seizin, not from the date of i. . ° 
the contract. It is not so in the case of a bequest; for taking pos- 


there the transfer is to be decreed as having effect from the et 


1 See ante, p. 205, note”. 
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death of the testator, if the bequest is accepted by the 
legatee, and not from the date of taking possession, though 
there should have been some delay in taking it. 
When the Third. If a person should say, “‘I gave, but did not put 
donor ad him in possession,” the word is with the donor, but the 


zit, but donee may demand his oath if he insists that possession 
denics de- ; ‘ ; 
livery, his Was given. So also if a person should say, “I gave him 
weet be and made him the proprietor of it,” and then deny the 
"giving possession; far it is possible that he may have 
made the first statemcnt, supposing that seizin was not 
necessary to make the donce proprietor of the gift. 
On retrace = Jourth. When a person has retracted a gift and finds 
ae ile * it to be defective, he has no claim to any compensation on 
donor is account of the defect. If the gift has inereased, and the 
rae ae increase 1s of such a nature as to be united to the original, 
sation for it belongs to the donor. But if the increase be separated 


defects. from the original, as the fruit of a tree, or the child of a 
slave, and if it be entircly new, it belongs to the donec, 
while if it were formed, or in existence at the time of the 
gift, it is the property of the donor. " 

ata Fifth. When a person has made a gift in general terms 


by oe there is no condition or obligation on the part of the donee 
ance of any to give any gratuity in return. Still if he should do so, tho 
exchange ; ‘ 
subsequent donor would thereby be debarred from retracting the gift. 
to the gift. Tf acain a reciprocal gratuity were actually stipulated for 
at the time of the contract, the condition would be valid, 
whether the article to be given were indefinite or particu- 
larly specified, and the original donor would retain his 
power to retract until the stipulated exchange were actually 
delivered to him. When the stipulation is entirely 
indefinite as to the quantity, the donee may make any 
return, however small in value, and should the donor 
accept and take possession of the exchange, he is no longer 
at liberty to retract his gift. Further, the donee cannot 
be compelled to make the stipulated return; nay, he is 
absolutely free in the matter, and if the gift should perish 
or suffer any injury in such circumstances, be is in nowise 
responsible for the loss or injury which has occurred while 
tho thing was actually his property; although upon this 
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point there is some room for doubt, on account of the, 
stipulation for an exchange. 

Sixth. When the gift is of a piece of cloth, and the Case ofa 
donee has dyed it, this, according to those doctors who think 1} ae 
that use by the donee of the subject of the gift debars the ee by the 
donor from retracting it, has the effect of preventing the” 
retractation ; but if we agree with those who say that use 
of the gift is no impediment to its retractation though the 
donee is a stranger,” he becomes in the event of such 
resumption a partner with the donor for the valuc of 
the’ dye. 

Seventh. When a person has made a gift, being Gift in 
dangerously ill at the time but afterwards recovers, the Hae 
sift is valid. If, however, he should die of the disease, ee nen 
and the heirs refuse their assent to the gift, it is valid only ee : 
to the extent of a third of his estate, according to the best estate. 


traditional authority. 


2 The more approved opinion. —-Ante, p. 205. 


PART II. P 


BOOK V. 


OF WOOKOOF! AND SUDUKAT, OR APPROPRIATIONS 
AND ALMS. 


CHAPTER I. 


OF WUKF, OR APPROPRIATION.” 


SECTION First. 
Introductory. 


WUEF is a contract the fruit or effect of which is to tic up Definition 
the original of a thing and to leave its usufruct free. The 

only express word by which it can be constituted is Mow con- 
‘* Wukufto,” “‘I have appropriated ;” for with regard to pea 
“ Turrwmto,” ‘ Ihave consecrated,” and “ Suddukto,” “I 

have bestowed,” they are not sufficiont to constitute euhkf 
without accompanying circamstances, as by themselves 

they are susceptible of another interpretation besides wukf. 

If, however, they are used with the design of constituting 

wukf, they are obligatory on the conscience of the person 
employing them without any circumstances to fix their 
meaning. And if he should actually acknowledge that he 

used them with that design, judgment should be given 
against him in terms of his acknowledgment.® It has been 

said, indeed, that if he should say, ‘‘ Hubbusto* o subbulto,”’® 

wukf would be constituted even without any circumstances 


1 Plural of wukf. 
2 Literally, detention. 
3 That is, when completed by giving possession. 
* Increased conjugation, from hoods, which has the same meaning 
as wukf, and is used instead of it by the followers of Malik. 
_> From subeel, a way. 
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‘to point their meaning, because He on whom be peace has 
said, “ Hubbis ul usul o subbil ul thoomrut” (‘Tie up the 
original and give way to the fruit”). Others, however, 
have maintained that there would be no wuhf in the case 
without corroborative circumstances, as the words by them- 
selves would not commonly be so understood ; and this is 
the more approved opinion. 

Notobligae The contract is not rendered obligatory except by 
ist ee giving possession ;° but when so completed it cannot be 
is given. revoked if made in health, and even when made in death 
When illness it is equally valid if allowed by the heirs, though, 
sed x if disallowed by them, it is valid only to a third of the 
ness valid deceased’s estate, in the same way as a gift or a muhabat™ 
an ras in sale. Some of our doctors insist that it should be 
third of | sustained out of the whole of the estate; but the first 
a opinion is the more approved. If one in death illness 
should make a awhf, a gift, a nuhabat salo, and also 
emancipate a slave, and neither of the acts is allowed by 
his heirs, all are valid if they ean be carried into effect out 
of a third of his estate. Otherwise, they arc to be pre- 
forred according to priority of date, and effect given to cach 
in order until the third of the estate is exhausted, after 
which any that remain are void. The same rule is to be 
observed when a man has made bequests in excess of a third 
of his property. Ifthe priority cannot be determined, some 
of our doctors maintain that the third should be rateably 
divided among the different objects ; but the better opinion 
seems to be that the question should be determined by lot. 
The wikf If a man should appropriate a sheep, the wool and 
ee milk existing at the time are included in the wukf, unless 
the exist- specially excepted, from a regard to custom, and as would 


ing wool . ; 
and milk. be the case if the animal were sold. 


6 Tkbaz. See ante, p. 204. Not required by the Hanifites, 
7 Where the price is inadequate, there is said to be muhabat in 
the transaction. 
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SECTION SECOND. 
Conditions. 


These are of four kinds. 

First. Conditions that relate to the mowkoof,* or thing Conditions 
appropriated, which are also of four kinds. It must be a Aerie 
substance, the property of the appropriator, capable of being apron 
used without being consumed, and also capable of being 
delivered. Hence, the wukf of anything which is notin ayn, 
or distinctly specified, as deyn or indeterminate things, is not 
valid.® So also if one should say, ‘‘I have appropriated a 
horse, or a mansion,” without mentioning some one in parti- 
cular, the wuAéf would be invalid. Lut the appropriation of 
akar, or lands and houses, of clothes, furniture, lawful instru- 
ments,” and gencrally of everything from the use of which 
any benefit can be lawfully derived with the preservation of 
the thing itself, is quite valid." So also the wuh/f ofa trained 
dog or of 2 cat, from the possibility of employing them for 
some useful purpose. but the wah / of a hog is not valid, 
because if? cannot lawfully be the property of a Afooslim, 
nor of an absconded slave, because he cannot be delivered. 
Whether, again, deenars and dirkems can be validly 
appropriated, is a question which some of our doctors have 
answered in the negative; and their opinion is the most 
manifest, or best supported by traditional authority, because 
they are things from which no bencfit can be derived except 
by spending them. Others, however, insist that the appro- 
priation of them is valid, because some advantage from 
them may easily be imagined, with preservation of the 
originals.” If one should appropriate a thing which is 





meemese ee ee a ete ce ey 





8 Past participle of wa ubf. 

® For the meaning of deyn, as distinguished from ayn, see 1m. D., 
p. 60, note 4. 

For such as are unlawful see Jm. D., p. 3. 

1! According to the Hanifites, no moveables, unless attached to 
lands or houses, except beasts of burden, weapons of war, and 
things which it is customary to appropriate, can be made the subject 
of wukf.—ZJD)., p. 561. 

12 Money usually falls under the head of deyn or indeterminate 
things, and must, therefore, be made ayn, by actual production or 
specification, before it can in any view be made the subject of wukf. 
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‘not his own, the wukf would not be valid. But if the real 
owner should sanction the appropriation, that would give 
it validity according to some of our doctors, the sanction 
being tantamount, in their opinion, to a new appropriation. 
And the wukf of a mooshdd, or undivided share in a thing, 
is valid, and possession of it is to be taken in the same 
way as in a case of sale. 

Pisadiens Second. Conditions that relate to the wakif,” or appro- 

geval priator. And of hirh it is required that he be of full age, 

propriator, sound understanding, and unrestrained in the use of -his 
property. With regard to one who has attained to ten 
years only, there is room for doubt, as there is a report 
which favours the legality of charity by such an one. But 
the preferable opinion sccms to be that appropriation by 
him is forbiddon, because the inhibition under which he 
is placed by reason of his youth is not removed until he 
has attained to puberty and discretion. 

IIe may It is lawful for an appropriator to retain the super- 

lnwiully _,intendence of the wukf to himself, or to appoint another 


eat ens to the office. If he has not appointed any superintendent, 
rence t¢ _ the offico belongs to the person on whom the settlement 
appoint has been made, because the right of property is vested 
another. in him. 
Conditions Third. Conditions that relate to the mowkoof alehi, or 
anes person on whom the scttlement is made. And in him 
persons fur three conditions are required. He must be in existcnee, 
ae, the 2nd capable of owning property; he must be distinctly 
appropria- indicated ; and he must be one on whom it is not unlawful 
oe «soto. make a wukf. Hence, if onc should make a settlement 
beginning with a person not in existence, as for instance, 
one to be born, or a fetus not yet separated from its 
mother, the wukf would not be valid. But if it were in 
favour of one not in existence, in succession to a person 


actually in being, it would be quite good. Where, again, 


Present participle of wukf. 

“ ‘When the appropriation is for the benefit of persons, I use the 
word settlement, as in the Digest, though the original word is the 
same. 
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& commencement is made with one who is not in existence,® 
followed by a person in being, some of our doctors main- 
tain that the wukf is not valid, while others insist that it 
should be sustained so far as concerns the person in being; 
but the first opinion is the more approved. So also where 
the person first in order is one who cannot be the owner of 
property, and he is followed by one who can; but here 
there is some room for doubt, though the better opinion 
seems still to bo that which is against*the wukf. A settle- 
ment in favour of a slave is not valid, and the thing appro- 
priated cannot be made use of by his master, which would 
be contrary to the intention of the appropriator. 

A wukf for musalih,® or works of gencral utility, such ee ae 
as bridges and musjids, or places of worship, is quite Mible : 
valid; for such a wuhf is, in truth, a settlement on all ane 
Mussulmans, though some only can participate in their — 
advantages. 

A Mooslim cannot make a settlement on an alicn Appropria- 
enemy, though his blood relation ; but he may mako it on ee 
a zimmee, or infidel subject, even though a stranger, or in ae - 
no way related to him. Yet an appropriation by him for enemy or 
Jewish synagogues or Christian churches is not valid. So, a en 
also, if he should make an appropriation in favour of not valid. 
fornicators, or highway robbers, or drinkers of wine, or 
for the copying of what are now called the Towreet and 
Injecl (the Law and Gospels), for they are altered or 
perverted versions. But if the appropriation wero by an 
infidel it would be lawful. 

If a Mooslim should make an appropriation for the {ppreprs- 
poor, itis to be applied for the benefit of poor Mooslims the poor, 
only, to the exclusion of all others: and a similar appro- aie 
priation by an infidel is to be applied in like manner to the 
poor of his own persuasion. 

An appropriation in favour of Mooslims is to be applied Mooslims 
for the benefit of all those who pray towards the Kiblah.ts described. 

Moomineen, 


But one in favour of the moomincen, or true believers, 18 yho are. 


1 Pl. of musluhut, commodum, res conveniens.—(’reytag.) 
6 Mecca. 
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to be applied only for the benefit of the followers of the 
Twelve Imams.?” Some, however, maintain that it is for all 
those who abstain from grave offences against the law; but 
the first opinion is the more approved. If the appropria- 
tion be for Sheeahs, it is to be applied to Imamceans and 
Jaroodians, to the exclusion of all other Zeydeeans. In 
like manner, whenever the mowkoof aleht is described by 
a particular relationship, all those who come within it are 
held to be included tn the benefits of the wukf; so that if 
the wukf is on Imameeans, it is for all the followers of «the 
Twelve Imams. In like manner, when it is for Zeydecans, 
all those who assert the Imamship of Zeyd, the son of Aly, 
are included. So, likewise, when the connection is rela- 
tionship to a particular ancestor, all those lineally descended 
from him by their fathers are included. As, for instance, 
Hashemees, who comprehend all those descended from 
Hashem, through Aboo Talib, ITarith, Abbas, and Aboo 
Luhub; or Talibces, who comprehend the descendants of 
Aboo Talib, on whom be peace, both males and females 
participating if connected with him on the side of their 
fathers, from a regard to custom ; though upon this point 
there is some difference of opinion. 

Who ane Tf one should make an appropriation for neighbours, 

ucighbours g reference must be made to eustom for determining who 
are to be included.” Some say, however, that any one 
whose house is within forty cubits is a neighbour, and this 
opinion is good, or well supported; while others maintain 
that the meaning of the term extends to all the occupants 
of forty houses on either side; but this opinion is now 
abandoned. 

Wubf for If one should make an appropriation for a musluhut, or 

amusiuhut, obiect of general utility, which has ceased to be used, 


h 
ieee it is to be applied to any good and pious purposes. And 


used, tobe :¢ s4 ; a 
eer if it is for such purposes generally, it is to be expended on 
la ad on ee RN EA PT eT EP ED ag EE a ey 
aa 7 Athna-asheriat ; literally, twelve-eans. 


8 Jeeran. 

* According to the Hanifites, all who worship in the same 
Musjid.—D., p. 579. 

% Woojooh-ool-birr. 
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the poor and indigent, and in any other way by which am 
approach is made to Almighty God. 

If one should make an appropriation for the Bunce Wubf for 

Tumeem, it would be valid, and should be applied to any peal 
of them who can be found. Some say, however, that such valid. — 
an appropriation is not valid, because the persons reforred 
to are unknown; but the first opinion is more in con- 
formity with our way or doctrine. A wuAf in favour of a 
zimmee or infidel subject is lawful, because it is a transfer 
of, property, and is like a permission to take the usufruct. 
Some say, however, that it is not valid, becausc it implies 
f pious intention, and is good only when made for the 
benefit of a parent; while others maintain that it is good 
when for the benefit of any relative. But the first opinion 
(which sustains it gencrally) is the most approved. So 
also a settlement in favour of an apostate is valid, while 
there is some doubt as to onc in favour of an alien enemy, 
the more approved opinion, being entirely against it. 

If a gaan should make an appropriation without men- Wukf not 
tioning its objects, the appropriation would be void. So fe oH 
also where the objects are not distinctly specified, as if he is not pro- 
should say, ‘‘ For one of these two,” or ‘‘ For one of ihe a 
two Mushhids,”* or ‘‘two Furecks,” the whole would 
be void. . 

If one should make a scttlement on his children, and Settlement 
his brethren or his kindred, so general an expression ee 
roquires the participation of males and fomales, and of the and kin- 
near and the remote, with equality of partition among Sea 
them, unless some order or detail is made a condition, or all equally. 
some one is specially indicated. If the settlement were on 
maternal and paternal uncles, they would share equally 
together. But if it were for the nearest of mankind to 
him, his parents and children, how low soever, should first 
be taken, and so long as one of them survives none other 
of his relatives can be allowed to participate. After those 
above mentioned, when they all fail, the grandparents and 


brethren with their children, how low soever, would be 


* Sepulchres of Aly and Hoossein. 
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entitled ; and after them patcrnal and maternal uncles in 
the order of inheritance ; all fin cach class) participating 
equally, unless some are specially mentioned in detail. 
Conditions Fourth. Conditions that relate to the wukf itself, which 
a are four in number. Ist, it must be perpetual; 2nd, abgolute 
which are and unconditional ; 3rd, possession must be given of the 
four: mowkvoof or thing appropriated; and, 4th, it must be 
entirely taken out of the wakif or appropriator himself. 
Ilustree So that, if the appropriation is restricted to a particular 
nons ofthe time, or mado dependent on some quality of future occyr- 
rence, it is void. So also when made in favour of persons 
who will probably fail, as, for instance, if one should make 
a scttloment on Zeyd, with a restriction to himscelf,or extend 
it only to generations that will probably fail, or say gene- 
rally, ‘‘ for his successors,” without mentioning what is to 
be done after they fail,—in all these cases it is maintained 
by some that the wukf would be entirely void ; but others 
insist that due course should be given to the purposes 
uctually named, which soems more reasonable, Then, 
when they do fail, the property will revert to the heirs of 
the wakif or appropriator ; but some of our doctors main- 
tain that it reverts to those of the mowkhoof alehi. The 
first opinion, howover, ,is best supported by traditional 
of the authority. If one should say, ‘‘ | have appropriated ® when 
socond; the beginning of the month has come, or if Zeyd shall 
ofthe - arvive; the appropriation would not be valid. Scizin is a 
third; condition of the validity of wukf. So that, if one should 
make an appropriation, and die without giving possession, 
the subject of it would be part of his inheritance. But if 
it were in favour of his young children, his own possession 
would be possession on their behalf. So also in the case of 
a grandfather on the father’s side. But with regard to a 
wusce or exccutor, there is some room for doubt, though the 
validity of the settlement in such a caso is better sup- 
ported by traditional authority. 
of the If a person should make a settlement on himself, it 
fourth, would not be valid. So also if it were first on himself and 
then upon another, though some maintain that it would 
be void only with respect to himself, and valid with regard 
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to the other; the first opinion, however, is the moreapproveda 
In like manner, if the settlement were on another, with a 
condition for the payment of the wakif’s debts or current 
expenses, it would not be valid. But if one should make an 
apprgpriation for the poor and should himself subsequently 
become poor, or for lawyers, and himself become a lawycr, 
there is no objection to his participating in its benefits. 

If one should make an appropriation with a condition Conditions 

; Ses that vitiate 

that the property is to revert to lim’ in case of need ythe the wu" 
condition would be valid, but the wuhf void, and the 
property would remain in tho condition of a hoobs™ until 
the occasion should arise, while if he should die it would 
go to his heirs. And if he made it a condition that he 
shall have the power of excluding whomsoever he may 
please, that would invalidate the wakf. But if the con- 
dition were that he may add to those in whose favour the 
appropriation has been made some yet to be born, the con- 
dition would be lawful, whethor the appropriation were for 
others or his own children. H, again, the condition were 
that he may make an entire trausfer from those on whom 
the settlement has been made to others subsequently to 
come into being, that would not be lawful, and the wukf 
would be void. Some have said that when one has made a 
settloment on his young children, he may lawfully make 
others to participate with them without reserving any express 
power to that effect; but this opinion is not to be relied 
upon. 

The seizin which is required is that of the first of tho Possession 
mowhkvof alchi, or persons for whom an appropriation is Saati 
made ; andall rogard to possession ceases in the subsequent ire 
steps. In the case of an appropriation for the poor, or for particular 
lawyers, a kuyyun™ or superintendent must be appointed to erat 
take possession, while in the case of an appropriation for it istor the 
a musluhut, or useful purpose, the crcation of the wuhf is ian ea 
sufficient, the condition of acceptance being entirely dispensed must be 
with, and as to possession that of the Nuzir or superin- 2rpointed. 


tendent is sufficient. If one should appropriate a masjid 


2 See post, p. 22h. * See D., p. 587, note ', 
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ar place of worship, it is valid though only one person 
should pray in it. So also if the appropriation is of a 
cemetery, it becomes a wukf by the interment in it of a 
single corpse. But though people should pray in a 
musjid, or bury in a cemetery, without the formal words of 
wukf being pronounced, neither would pass out of the 
property of the original owner. So, also, the result would 
be the same, though the proper words were used, if 
possession were not also given of the subject of the wukf. 


€ 


SECTION Trp. 
Appendages. 


The right First. The wulf or subject of appropriation is transferred 
eu so as to become the property of the mowhkoof alehi, for he 
is trans- has a right to the advantage or benefits to be derived from 
ferred to. sy eas ‘ gd 
the mow- it, and the prohibition to sell does not negative his right of 
hoof alehi. nroperty in the substance, any more than it has that effect 
in the case of an oom-i-wulud or mother of a child; and 
indeed, the sale of the wuAf is sometimes in a manner 
valid, as will be seen hereafter. If then a person should 
appropriate his share in a slave, and subsequently cmanci- 
pate him, the emancipation would not be valid, because the 
right of property in the slave has passed out of him; but 
neither would it be valid if the mowhoof alehe should 
emancipate the slave, because of the right which future 
generations have in the slave. 
How a Second. When a person has made an appropriation “In 
fe the way of God,” it is applied to whatever is productive of 
God” isto reward in a future state, such as religious warfare, the 
peeppned: greater and lesser pilgrimages, and the erection of Musjids 
or places of worship, and bridges. So, also, if he should say 
“In tho way of God, and way of reward, and way of good,” 
the purposes are all considered as one or the same, and 
there is no necessity for dividing the proceeds of the wukf 
into three different parts. 


In eats Third. When a man has made a settlement * ‘‘ on the 
on Chil- 


eects en eR Nn sine ae 


“4 Sce ante, p. 214, note ™. 
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children of his children,” the children of sons anjl dren’schil- 
daughters participate, both males and females, without any a aa 
superiority of one over another. But if he should say sons and 
“those among them who are lineally related® to mo,” the ee 
children of daughters would not be included. And if the equally. 
settlement wore ‘on his children,” it should be applicd 
only to the children of his loins, the children of his children 
being excluded. Some maintain that they would all 
participate together ; but the first opinion is more agrecable 
to traditional authority, for by the word child, the child of 
a child would not generally be understood.” And if he 
should say “‘ on my children and children of my children,” 
it would be confined to two generations. While if he said 
‘on my children, and when they fail, and the children of 
my children, then to the poor,” the wakf would be for his 
children, and though on their failure some of our doctors 
are of opinion that the procecds should be expended on the 
children of his children, and only when they fail on the 
poor, yet others maintain that the procceds are not to be 
expended on his children’s children, for they are not 
comprehended in the wuhkf. their failure being only a 
condition of the application to the poor; and this opinion 
is more likely to be right as beine more conformable to 
the grammatical construction of the words. 

Fourth. When a person has made a wuhf of a musjid, The grant 
and it has fallen to ruins, or the village or inuhullah &%™) 


does not 


(district) in which it is situated has gone to decay, the sae to he 
Wu 


property docs not revert to the appropriator ; nor does the though the 
space of ground on which it was built ccase to be waif, nor a ‘ei 
can it be sold. decay. 
Fifth. Ifthe mansion belonging to a wukf should fall Same rule 
into ruins the space would not ccase to be withf nor would ee 
its sale be lawful. But if dissensions should arise among sion, _ 
the persons for whom it was appropriated, insomuch as to PX¢epton. 


give room for apprehension that it will be destroyed, its sale 





% An inflection of the word nusud is here employed, on which 
the distinction depends. 
* See D., p. 570 
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would be lawful. And even though there should be no 
such differences, nor room for such apprehensions, but the 
sale would be more for the advantage of the parties inter- 
ested, some are of opinion that the sale would be lawful, 
but it would rather seem that it ought to be forbidden. 
And if palm-trees are rooted out of appropriated ground, 
the same persons would say that it may be sold, on the plea 
that no benefit can otherwise be derived from it; but others 
are of opinion that & cannot lawfully be sold in such 
circumstances, from the possibility of turning it to some use 
by letting it on hire; and this opinion seems the more 
reasonable. 
Query Sizth. When the first generation has granted a lease 
eee of the wukf for a ccrtain term, and all dic in the midst of 
awukfis the term, then if we can say generally that all leases are 
epee cancelled by death, nothing farther need be said in the 
the lessecs. matter; if we cannot go so far as that generally,” then 
it may be asked whether it has that effect in this particular 
case, and there is room for doubt as to the proper answer 
to be given to the question. But it is more agreeable to 
traditional authority to say that it is cancelled, for we have 
already explained that this part of the term does not really 
belong to the lessors. The sccond gencration would 
therefore have an option either to canccl the remainder of 
the lease, or to grant a new lcase, leaving the tenant to have 
recourse to the estates of the first generation for so much 
of the term as belongs to the second. 
Inawukf Seventh. Whena man has made a wulf for the benefit 
a ae of the poor it is to be applied to the poor of the town who 
present in grepresent. In like manner when a wuk/ isfor the descend- 
tba ants of Aly the income is to be similarly applied to those of 
under- § them who are present. So also, when it is for the children 
; or descendants of an ancestor who are scattered in different 
places, the income is to be applied to those extant, and there 





7 Thero are different opinions on the subject, some saying that 
it is cancelled by the death of the lessor, some by that of the lessee, 
and others that it is not cancelled by the death of either, which 
last is the opinion of the moderns, and most approved.—Shuraya, 


p. 220. 
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is no necessity for following into difficult places those wha 
are not present. 

It is not lawful for the mowkoof aleht of a fomale slave Not lawful 
to have connection with her, for she is not his sole proporty, ** the f 
but if he should get her with child the child would bo free alehi of a 
without any liability on his part for its value, as a person ee 
cannot be creditor to himself. With regard to the mother have con- 
some of our doctors maintain that she would become an "yy 
oom-i-wulud, and be therefore entitled to emancipation on 
the death of the child’s father, his estate being liable for 
her valuoc to the person next in succession. But this 
opinion is open to doubt. Itis quite lawful to give a female 
slave who is tho subject of an appropriation in marriage, and 
her dower will belong to the mowkoof alchi, for this is an 
advantage arising from the wuh/f, in the same way as the rent 
ofa mansion. He is in like manner entitled to her children, 
for they are her increase, whether they be the fruit of marriage 
with a slave or of illicit intercourse. Where, however, they 
have becn begotten by a free man under a valid marriage 
they are ircc, unless there was a stipulation in tho contract 
that theyshould be slaves. And though begotten only under 
2 semblance of legality they arc still frec, but in that case 
the father is liable for their valuc to the mowkoof alehi. If 
the wakif or appropriator should have connection with the 
slave whom he has appropriated the consequences would be 
the same as if he were a stranger. 
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CHAPTER II. 
OF SUDUKAH, OR ALMS. 


Requires. THis is a contract which requires declaration and accept- 
oe ance, and also delivery of possession.t And if the donee 
anceand should take possession without the assent of the donor, 
~ 5, there would be no transfer of property to him. Among 
its conditions is an intention on the part of the donor of 
Cannot be an approach to Almighty God. And aftcr possession has 
revoked. been given it is not lawful to retract the gift, according to 
the most valid doctrine, for the hire or object in ‘view has 
been attained, and the gift is like one for which an 
exchange has been made. 
aes e When the sudukah is an incumbent duty, it is not 
ondescend- lawful to bestow it on the descendants of IZashem, unless 


eye qo. . 
ants of = it ig a TZashemy sudukah, or When it is any other, except in 


if , : : 
“es case of urgent necessity. But when the sudukah is 
voluntary, there is no objection to bestowing it upon 
them. 
Miscellaneous Cases. 
Cannot be 


hata Furst. It is not lawful to revoke a sudukah after posses- 
though sion has been given of it, whether an exchange has been 


stowed . : 
bespowed received or not, and whether the person on whom it has 


exchange been bestowed be or be not a blood relation, according to 
vtranger, the most valid doctrine. 


May be Second. It is lawful to bestow charity on a zimmee or 
hestowed infidel subject, though an entire stranger to the donor, by 


ona 
Zimmee. 





1 Ikbaz See ante, p. 204. 
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reason of a saying of his, on whom be peace, and of the 
sacred text, ‘‘God has not given any prohibition against 
those who do not contend with you in religion.” 

Third. It is better to give one’s charity in secret than Should he 
in public, unless to obviate the suspicion of avaricc, when ei 
it is Bllowable to do so openly. 


PART Il. Q 
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CHAPTER IIL.’ 


OF SOOKNA AND TIOOBS.” 


noe eh Tuts is a contract which requires declaration and accept- 
qaeciara- ‘ ee . . . ‘ 
tion and ance, with seizin or taking possession; and its object or 


aaa ihe advantage to be devived from it 1s the empowering a 
seizin, person to receive the profit or usufruect of a thing, with a 

reservation of the owner's right of property in it. It is 
Difleent known by different names, according to the difference of 


hanes. ~~ connection. Thus, if connected with the oomr or life of the 
orantee, 1b is called comra, if with isha’ or residence, it 
is called svokna, and if with a term, it is called rovAba,. 
Words by The words of constitution are, ‘‘I have bestowed on 
ti Sthee” (ashuntohu, admurtolu, arlubtohu, or the like,) 
tuted. “this mansion, or this land, or this dwelling, for thy 


life or my life, or for a fixed period;” and the contract 
Itisren- igs rendered binding or obligatory on the donor by seizin 
Hore be on the part of the donee. Some of our doctors main- 
seizin, tain that it is not rendergd obligatory, while others 
maintain that it is so only when there is an intention 
on the part of the donor of an approach to God. But the 
first opinion is the most common or generally received. 
If one should say, ‘‘ The residence of this mansion is to 
thee while thou survivest or livest,’’ the contract would be 
lawful, and aftcr the death of the person so addressed, the 
mansion would revert to the speaker, according to the 
most reasonable and approved opinion. While, if he 
should say, ‘‘ When you die it will revert to me,” the 
reversion would take place on that event without any 
question. If he should say, ‘I have given this mansion 


oer mee 





1 This is the subject of a separate book in the original. 
? Retention ; but also devotion to a particular purpose 
3 Active or causal form of sukunu, “ he inhabited.” 
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to thee for life, and to thy successor,” it would be only ay 
oomra, or for his own life, and there would be no transfer 

to the life holder, according to the most approved opinion ; 

just as if he had not said “to thy successor.” When a and can- 
term is specified for the residence, the contract becomes yee 
binding by possession, and cannot be lawfully revoked 

until after expiration of the time. So also, if the residence 

is to be for the life of the proprietor, the contract cannot 

be revoked, though the life tenant! should die, and what 

was his is transferred to his heir till the death of the 
proprietor. But if it were for the life of the tenant, and 

he should dic, there would be no transfer to his heir, and 

the house would revert to the proprietor. If the period is 

left in general terms without any cxact definition, the pro- 
prictor may revoke whenever he pleases. 

Of everything of which the wah? is valid the idamnaz* or Kvery- 
eranting for hfe is valid also, such as a mansion, a slave, cee 
furniture, &c.; and the grant is not invalidated by a sale wuts is 
of the thing, for the purchaser must fulfil to the life tenant caret 
whatever Was conditioned on his behalf. When tho resi- for life. 
deuce is left in general terms, it is restricted to the grantee Grantee of 
himself, his family, and children ; and it is not lawful for oe 
him to allow any others to occupy the house, unless there it or allow 
: : : ~ . others than 
is a stipulation or condition that he may do so. Nor jimselr 
is it lawful for him to let thé house to hire, as it is not and family 
lawful for him to allow another to reside in it without a Ss 
permission of the mooshiu ® or granter. 

When a man has devoted’ his house ‘‘in the way of oe ie 
God,’’ or his slave for the service of a house, or of a be devoted 
musjid, the act is lawful ; and he cannot lawfully make any 2 an tees 
alteration, so long as the thing lasts. But if he should other pur- 
devote the house or slave to a person without specifying a P°*" 
time, and the habis or devoter should dic, the house or slave 
would be part of his heritage. And so also if « time were 
specified and it should expire, they would be heritage, and 


belong to the heirs of the habis or deroter. 


— - werent er ee 
te a ee i” eros — 


+ Arab. movdmur. 
§ Infinitive, of which the preceding is the past participle. 
5 Active participle of /skun. 7 Hubusu, from hoobs. 
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Ok WILLS! 


CHAPTER I. 
INTRODUCTORY. 


To bequeath is to confer a right to the substance or the 
usufruct of a thing after death ; and it requires declaration 
and acceptance. By declaration is to be understood any 
word demonstrative of suck an integtion, as if a person 
should say, ‘* Give such an one after my death,” or, ‘* This 
is for such an one after my death,” or, ‘fT have bequeathed 
it to him.” And by these or the like expressions a transfer 
is effected to the legatee on the testator’s death and the 
legatec’s acceptance. It is not effected by the death alone 
without acceptance, according to the most authentic 
doctrine. If the legatee should accopt before the death 
of the testator, the acceptance is lawful or discretionary ; 
but if interposed after his death, it is established or con- 
clusive, even though it should be delayed for some time 
after the occurrence of that event, provided that the legacy 
has not been rejected. And though a legacy should be 
rejected during the lifetime of the testator, it may still be 
accepted after his death, as such a rejection has no effect 
in law. But if rejected after his death, without having 
been accepted, the leyacy 1s cancelled. So also, even 
though possession has been actually taken, provided there 
has been no acceptance. Where, again, there has been 


* Wusaya, plural of wasiyyut, a will or bequest, or the act of 
bequeathing.—See /)., p. 613, note.? 


Definition 
and con- 
stitution. 


Aceept- 
ance by 
legatee ne- 
CESSILY, 


May be 
partial, 


In the 
event of 
legatee’s 
death, his 
heirs may 
accept. 


Bequest 
for sinful 
purposes 
not valid. 
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‘no possession, but the legacy is rejected after death and 
acceptance, it is cancelled, according to some of our 
lawyers, while others maintain that it is not; and this 
opinion is more approved. If, however, there has been 
both acceptance and possession, and the legacy is .subse- 
quently rejected, there is no doubt that the rejection is 
ineffectual, and the legacy is not cancelled according to 
gencral agreement, because the right of property has then 
become firmly established in the legatce. 

If a legatee should reject part of a bequest and accept 
the remainder, such partial acceptance would be valid, and 
his right established to that extent. 

If a legatee should die before acceptance, his heirs 
come into his place, aud may accept the bequest. Hence, 
if a person being possessed of a female slave who is 
married and pregnant by her husband, should bequeath 
both the slave and the foetus in her womb to the husband, 
and he should die without accepting the legacy, the right 
of acceptance would descend to his heir; and.if the heir 
should accept, he would become the proprictor of the child, 
provided that he is one who can validly become its pro- 
prietor ;* for the child hag not been emancipated as against 
the original legatee /his father), who could not acquire 
aright of property in him after death; nor is he heir to 
his father, being a slave, unless he is so nearly related 
to the heir as to entitle Lim to emancipation against the 
heir, in which case they would be heirs together—the 
child inheriting by reason of his emancipation before 
partition. 

A bequest for sinful purposes is not valid; thus, if a 
person should make a bequest of property for the building 
of Jewish synagogues or Christian churches, or for trans- 
eribing what are now termed the Towreet and Injeel (the 


2 When a man or woman becomes the owner of a parent or 
ancestor how high soever, or child or descendant how low soever, 
the slave 1s emancipated on the instant; and the effect is the same 
when a man becomes the owner of any blood relation within the 
prohibited degrees, though not so when a woman becomes the owner 
of such a relation —Shuraya, p. 356. 
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Law and Gospels), or aiding a tyrant or oppressor, the legacy 
would be void. 

A bequest is a contract discretionary and reversible on A bequest 
the part of the testator so long as he lives, whether it be Mey Pe 4 
of property or a nomination of executor ;* and the revo- any time 
cation is established in law either by express language or y",(0° 
by any act which ignores or contradicts the legacy. Thus, 
if the testator should sell the subject of bequest, or by 
another will direct it to be sold, or should bestow it in 
eift, putting the donee in possession of it, or should 
pledge it, every such act would be a revocation of the 
first bequest. In hke manner, if he should make such 
a use of it that it could no longer be called by the same 
name; as, for instance, if he had made a bequest of grain, 
and should afterwards grind it into flour or meal, or a 
bequest of flour or meal, and should then convert it into 
leave or bread, this would be a revocation of the bequest. 
Further, if a person shoul bequeath a quantity of oil, and 
afterwards mix it with some of a better quality, or of grain, 
and then mix it with some of another species, so as to 
remove the possibility of distinguishing and separating one 
from the other, that likewise would be equivalent to a 
retractation of the bequest. Whereas, if he should inake 
a bequest of bread, and subsequently break it into crumbs, 
there would be no revocation of the legacy. 


Wilayut, literally, power or authorily. 


Must be 
sane and 
adult. 


Will by a 
suicide, 
whenvalid, 


None but a 


father or 
vrand- 
father can 
appoint a 
guardian 
to a child. 
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CHAPTER II. 
OF THE MOOSEE OR TESTATOR. 


Perrerct intellect and freedom in a testator are indis- 
pensably requisite to the validity of a bequest; and the 
will of a madman or a youth under ten years of age 18 
not valid. When he has attained to that age all proper 
bequests by him in favour of his relatives and others are 
lawful according to the most common and approved doctrine 
— if he is capable of discernmené.’ Some have maintained 
that such bequests are valid though he should be,no more 
than eight ycars of age, but the tradition in favour of this 
opinion is uncommon and not well authenticated. 

If a person should wound himself mortally and then 
make a will his bequest, would not be valid; whereas if he 
should first make the will and tien commit suicide, there 
would be no objection to the validity of the bequest. 

A testamentary appointment of a guardian to children 
is invalid, except by their father or paternal grandfather ; 
and a mother can neither be herself the guardian of her 
children, nor can she make a testamentary appointment of 
guardians tothem. Should she, however, bequeath any 
property to them, and appoint an executor for its manage- 
ment, his intromissions to the extent of a third of the 
estate she may have left, as well as for the payment of her 
debts, are quite valid, but he has no authority over the 
children. 


' According to the other sect, a bequest by a person under 
puberty is not lawful —JD., p. 617, 
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CHAPTER ITI. 


OF THE MOOSA-BIHI, OR THING BEQUEATHED. 


SECTION First. 
What may be Bequeathed. 


A BEQUEST may be either of the substance or the usufruct A bequest 
of a thing; but with regard to both it is indispensable that ee 
they are such as can Tawhully be possessed or enjoyed. pe be 
Hence th® bequest of wine, or a hog, or of a noisy or eet 
common dog, or of anything from which no benefit can be 

derived, is illegal and invalid.’ Further, legacies whether and can- 
of substance or of usufruct are restricted to one third of the ee 
testator’s estate; and if the whole of his bequests should the tes- 
exceed that amount they are void as to the excess, unless ee 
allowed by the heir. When there is a plurality of heirs, 

and one or more of them allows the excess, it is valid to unless 
the extent of lis share init. The allowance of an heir is ie 
effective when conceded after the testator’s death. Whether heirs. 
it is equally valid before his death is a question on which 

there are two opinions, the more common and approved of 
which is in favour of its being binding on the heir. 
When the consent is interposed after the testator’s death, 

it is a ratification of his act, and not a gift de novo from 

the heir; consequently it docs not require possession by 


the legatee to complete its validity. 





vane) 








1 All traffic in these is illegal and prohibited —J/m. 0, pp. 2 
and 3. 
2 The other sect differs on this point.—ZJ)., p. 615. 
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Testator’s « It is incumbent on the legatee to obey implicitly the 


directions " directions of his testator in rospect of the legacy if they 


strictly are not contrary to law. 


followed. The third of a testator’s property, and consequently 


h i . . 
Se the extent to which he may lawfully bequeath out of it, 1s 


person = determined by its state at the time of his death, and not 
roay law- : : ° : ‘ : 
fully be- by its state at the time of making his will. So thatif a 


a f° person who was In good circumstances at the time of 

whathe making hig will should be indigent at the time of his 

sree death, no regard is to be paid to his previous wealth in 

ofathis determining the amount of his valid bequests. In like 

death, quanner if he were poor at the time of making hig will, and 
has become opulent at the time of his death, it is his 
latter condition and not the former that must determine 
the legal amount of his legacies. 

If the Ifa man after making his willis murdercd or wounded, 


testator is , - ‘ : 
murdered, 18 legacies have effect over a third of what he has left, 


the deewt, and of the deeut or fine of blood, and the irish or com- 


or fine : : 
acai falls pensation for the wound; both of which form a part of the 


ee testator’s estate. | 
Testator If a person should bequeath the whole or a part of his 
ney re Property to a by the — if vain) = 
of his pro- the terms of an equal division of profits between him an 
pert t ae ie pelea ieee ae ie poe aie 
inmooe _ Yestricted this kind of bequest to a third of the testator’s 
zurubut. »roperty ; but the first doctrine is supported by positive 
tradition. 
Bequests When a person has bequeathed property for the per- 
esa formance of certain duties, some of which were incumbent 
ance of on the testator, and others only discretionary, they are all 
Saaeen _ to be carried into effect if a third of his estate be sufficient 
cumbent for the purpose. If the third should not suffice, and the 
oes heirs refuse their consent, thosc duties that were incum- 
tionary, bent on the testator must first be discharged out of the 
general mass of his estate, and then the others out of a 
third of what remains, beginning with the first mentioned 


by the testator, and so on in order. If none of the duties 





’ See ante, p. 181, note.’ 
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are of the incumbent description, but all discretionary, 
they can take effect only to the extent of a third of the 
estate, and are to be discharged beginning with the first 
mentioned by the testator, and so on in order until the 
third is exhausted. 

Ifa person should bequeath a third of his estate to one Inbequists 
legatee, a fourth to another, and a sixth to another, and ie 
the heirs should refuse to confirm his bequests, a third of or of the 
the estate is to be given to the first legates, aud the other ion 
legacies are void.* But if he should bequeath a third of several 
lus estate to one person, and then a third, or the same see 
portion, to another, this would be a revocation of the how deter- 
legacy to the first in favour of the scond;° gnd should a Sone 
doubt arisc as to the person first mentioned, it must bo 
determined by drawing lots. 

If a person should direct by his will the emancipation General 
of his slaves, the bequest would include not only those ee 
who are his exclusive property, bué also lis share in those tion to 
of whom le may be joint owncr with others; and sueh 52" 
share is emancipated accordingly. Some of our doctors those of 
are further of opinion that the shares of Lis copartners in eee 
the slaves arc also to be valued as acainst luin if a third only part 
of his estate will bear it, and the slaves are to be totally ee” 
emancipated. Otherwise, that is, if the third will not 
suffice for their complete emancipation, they must he 
partially cmancipated to the full extent of the third. A 
tradition 1s quoted in favour of this opinion, but it 1s 
weak or of questionable authenticity. 

If a person bequeaths one article to two persons, and Distine- 
the value of the article cxcecds a third of his estate, while ae 
the heirs refuse their assent to the excess, so much of the specific 
article as is covered by a third of the estate is the joint obi 


property of the legatees. If, on the other hand, he ™ and a 


* According to the other sect. the third is to be divided between 
the legatecs, though as to the proportions there is some difference of 
opinion between Aboo Huneefa and his two disciples.—/),, p. 626. 

6 According to the other sect, the third is to be equally divided 
among the legatees.—Lbid. 
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bequest to bequeath a thing to each of the two, a beginning must 
rag es be made in favour of the person to whom the bequest 
was first made, and the deficiency must fall solely on the 
second.° 
Assent by If a person should make a bequest of half of his 
a in property, for example, and the heirs at first should assent, 
excess of but afterwards declare that they thought the amount to be 
the third; . .,. ; : : 
how affect. trifling, decree is to be given against them for the amount 
ed by sub- which they insist that they thought the legacy to be, and 
sequent de- : 
claration they are to be put upon their oaths as to the excess; bnt 
to oo this is subject to some doubt. And if the bequest were of 
the excess & Slave or a mansion, and the heirs, after first assenting 
was trivial. 49 it, should then allege that they thought it was no more 
than a third of the deceased's estate, or if more, only so 
in a trifling degree, such claim or allegation on their 
part cannot be attended to, because their consent in this 
case involves a known object of the value of which they 
cannot pretend ignorance ut the time of assenting to the 
bequest. : 
The be- If a person should bequeath a third of his property by 
sea . Way of mooshdd, or undividedly, the legatce is entitled to 
undi- a third of everything of which he died possessed. If, 
ia again, he bequeaths a specific article which is of the value 
legatee to of a third of his estate, the leggtee becomes by his death 
seed the sole proprictor of the article bequeathed; nor have 
Andthe the heirs any ground of objection thereto. And if the 
bequest of doceascd should have left both present and absent effects 
a specific 
thingen- (such as ready money and debts, for example), so much of 
ee the specific thing must be surrendered to the legatce as a 
whole of third of the property presently available will admit of,’ 
Aer while he will have to wait for the remainder of it until it 
third ofthe is recovered by the heirs; since what is absent is liable 
estate. to loss or destruction, and may never be realized. Con- 


sequently, if the bequest were of a third of his slave, two- 


° According to the other sect, they would apparently become 
partners in the thing bequeathed. D., p. 620. 

7 There is some obscurity in the passage, but this is, I think, its 
meaning, and it tallies with what follows, which in the original is 
marked as a branch of what precedes it. 
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thirds of whom prove to be the property of other parties, 

effect is to be given to the bequest over the whole of that ' 
third which belonged to the testator, and it is not restricted 

to a third of the third; because effect can be given to the 

will without encroachment on the rights of the heirs, that 

is, assuming that the rest of the testator’s property is 
equivalent in value to two-thirds of the slave. 

If a person should grant a specific legacy by a name When the 
which is applicable to what is lawful and to what is rt : 
forbidden, the former construction must be put on the bequest is 
bequest, to preserve the intention of a Moostlimn free from denies 
what is unlawful; as, for instance, if the bequest were of lawful and 
an ood out of the cedan* in his possession, the name being saat 
applicable both to a staff, or lawful implement, and a flute, taken in 
which is forbidden,’ the testator must be held to have en 
intended the former. If, however, no other than the latter 
is found in his possession, some lawyers havo declared the 
legacy to be void; while others maintain its validity, but 
say that the forbidden quality must be defaced from it, 
and that’ it is only when that is impossible without 
destroying all that is of any use in the article, that the 
legacy is void. 

Bequests of dogs, the property of the testator, are valid, Bequest of 
such as dogs trained for hunting, or catching of game, or aaa 
for domestic purposes—as guarding homes and watching ful. 
in corn-fielde. 


SECTION SECOND. 
Of Ambiguous Legacies. 


When a person has bequeathed a joozz, or part of his Meaning 
property, there are two traditions as to the proper inter- °!/9* 
pretation of his words. Of these the most authentic 
assigns a tenth of the testator’s estate to the legatee ; but, 
according to the other, he should receive only a seventh of 
the third. If, again, he should bequeath a “ sulum,” or Of suhum. 
share, the proper interpretation is an eighth; while if it 














* Plural of the same word. ® See Jm. D., p. 8. 
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were shei, or a thing, it should be interpreted as meaning 
a sixth.” 
Executor If a person should make a bequest for several purposes, 
Shel! of which the exceutor has forgotten one or more, he should 
a bequest dispose of it in some good or proper way,” although some 
eee ., of our lawyers have expressed an opinion that it should 
some good fall back into the deceased’s inheritance. 
oe If a person should bequeath a particular sword which 
Bequest of I | had : 
asword is in a sealbard, the seabbard and mounting or ornaments 
a are included in the bequest. In like manner, if le should 
And ot _ bequeath a box containing clothes, or a boat or vessel 
shee He which has merchandise on board of it, or a bag containing 
contents, Linen, m all these eases, the thines actually bequeathed, 
and the other things contained im them, are included in 
the leeacy. Thera is, however, arother opinion on this 
watter, though it merits but little attention. 
Mage ees Tf a person should make a will excluding some of his 
ee children from their shares in his sacecssion, the exclusion 
from their 18 not valid. But whether his words are to be treated as 
te entirely inept is a question on which there are twotopinions. 
estate in- According to one of these, they are quite futile and of no 
valid. ciicacy whatever; but, according to the other, the same 
effect should be given to them as im the case of the bequest 
of the whole of a persot’s estate to a stranger, excluding 
his heirs, when the bequest is valid as far as a third of his 
Andjn. Property, and the heirs have their legal portion in the 
effectual remaining two-thirds.” The first opinion, however, appears 
vei” to be better founded in law, thongh the other is supported 
by a tradition which is now rejected. 
Where the If a person should make a bequest in terms so ambi- 
be yuest is uous that the law affords no interpretation of them, it 


altogether . ; : 
uncertain, must be left to the heir to explain them as he may think 


0 The constructions are probably founded on tho traditions 
referred to, as they do not correspond with the literal meanings of 
the words. 

Ml Woojooh-ul-birr. See ante, p. 216. 

2 That is, those who are of this opinion would deprive the dis- 
inherited children of any interest in a third of the estate, leaving 
them only their legal portion m the remainder. 
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proper ; as, for instance, where the testator has said, “‘ Give its inter- 
him a part” of my property,” or “a lot,” ** or “ portion,” hae 
or ‘“‘ a little’ or “a trifle,” ‘‘ a valuable,” or “‘ a handsome to the heir. 
present.” If, again, the testator should say, ‘ Give him 

much of my property,” some lawyers are of opinion that 
cighty‘dirhems should be given to him, as in the case of a 

vow, whilst others have maintained that this construction 

is peculiar to the case of vows, as being so limited in thie 

place where this is recorded of them. 

It is preferable that bequests should be kept below es. 
third of the testator’s property, insomuch that the beqnest of gueathing 
a fourth is better than that of a third, and of a fifth better ae 
than a fourth. 


Tn cases, like the preceding, of ambiguous legacies, if i dis- 
the legatee should specify any particular thine, and insist Henn 
that such was the testator's intention in the words employed ee 
by him in making the bequest, the word of the heir is of the har 
preferred, accompanied by his oath, if the Jegatee should fe 
also assert his knowledge of the fact, but otherwise there 


is no necessity for the heir’s confirmation of lis word by 
his oath. 


ae ne te re ee — — _— —_——— Se sagemmetenncniemenmartian ted 


8 T]yzz. Wise, I Nusech 
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CHAPTER IV. 
OF THE LAWS OF BEQUESTS. 


Repugnant WyEN a person has made a bequest, and then another 
bequests. : : ‘ ; : 
which is repugnant to it, cffect must be given to the 
latter. 
Bequestof If a person should bequeath » foetus in the womb, and 
ee the birth should take placo within six months from the 
le ee time of the bequest, the legacy is valid; but if the birth 
months should not take place till ten months from the date of the 
from its bequest, the legacy would not be valid. If, again, the 
date, : ‘ : : : 
birth should occur at any period intermediate Letween six 
and ten months, and the mother should have neither 
master nor husband, the child is still to be decreed to the 
legatec. But if the mother has either a master or a 
husband, the offspring cannot be decreed to the legatce, 
because, while it is possible tuat it may have been con- 
ceived at the time of the bequest, it is also possible that 
the conception may not have occurred till after it. 
Case of a When a person has said, ‘‘ If there be a male in the 
soa ° womb of this woman he is to have two dirhems, and if 
the womb there be a female she is to have one dirhem,” and the 
ae mother is delivered of both a male and a female, they are 
to its sex. to have three dirhems; but should he have said, ‘‘ If what 
is in her womb be a malo he is to have so and so, and if a 
female so and so,” and the woman is delivered of both a 
male and a female, they are not to have anything. 
Bequest of | The bequest of a foetus in the womb, or of whatever 
ihe °F may be produced by a female slave, or a particular tree, is 
future pro- quite valid, as is also that of the residence of a mansion for 


sa a future period. Further, if a person should bequeath the 
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service of his slave, the fruit of his garden, the residence of a tree 
his houso, or anything else of a usufructuary nature, for over"! 
or for a fixed time, the advantage or profit to arise there- a 
from must be valued, and should it not exceed a third of (ests. 
the testator’s estate the bequest is valid, while if more than 
» third tho legatce is to have as much as the third will 
cover, and the legacy is void as to the excess. 

When a person has bequeathed the service of his slave When the 


: ) . service of a 
for a fixed period, the expense of the slave’s maintenance save is be- 


myst be defrayed by his heirs, as this is a duty which saa 
follows or is dependent on the ownership of the slave, and be main- 
the legatec is entitled to no more than the service of the ee 
slave, while all the other rights of ownership appertain to 

the heirs, as sale, manumission, and tho like, none of 

which, however, has the effect of invalidating the rights 

of the legatee. 

If a person should bequeath a hows or bow, this is to How the 
be construed as meaning an Arabian bow for shooting Yoyo e* 
arrows, or what is known as a hows al nushab, hows al null, to be in- 
and husban, unless there is some circumstance from which ae 
it may be inferred that he meant a bow of some other 
description ; and in all cases where a testator may have Generally 
cmployed a term which is common or equally applicable Gee 
to several things, the heirs dave an option to fix on which- plicable to 
ever of the things they please and give it to the legaice. eben 
If, again, the testator should say, ‘Give him my bow,” heirs have 
and only one is found in his possession, that onc must be pea 
given to the legatce of whatsoever description it may be. “ther. 

If a person should bequeath to another ‘‘ one of his So also if 
slaves,” the option of fixing upon one in particular belongs Pepi 
to the heirs, and they may give the legatee a young or an of the tes- 
old, a perfect or defective onc, as they think proper. But ate ’ 
if all the slaves but one should dio after the testator’s they may 
decease, that one must be given up in terms of the bequest; Redes 
while if they should all dic the legacy is null. But not so please. 
if they are murdered ; for in that case the heirs have still 
their option to fix on a particular slave, and must give the 
legatce his value if recovered from the murderer, and other- 
wise leave him to his remedy against the latter. 
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Wills re- , Wills or bequests are established in law by the testi- 


quire two ane on rr ‘ ; 
witnesses lOony of two witnesses who are mvoslins, and just persons, 


ney or in case of necessity, when two just mooslim witnesses 
s 180 : . . 
na are not to be had, by that of two zimmees or infidel subjects. 


except And in cases where property only is concerned, the testi- 


where pro- mony of one witness on oath may be received, or of one 
perty only ; ] fone lealy ae 
is con- male witness and two females, and the testimony of even 


Sala a single female witness may be received as establishing the 


maysuilice. tight of a legatec to a fourth part of what she testifies to, 
of two women as supporting his claim to a half, of three 
as to three-fourths, and of four as to the whole.' But 
Appoint- an appointment of executors or guardians by will can be 


ne i . f . ; 
hee established only by the testimony of two male witnesses ; 


or guar- and in this case the testimony of women cannot be received; 
uate rc ‘ furtl ecording to the most obvious log that 
quires two, 2OY further, according st obvious analogy, can tha 


of one male witucss on his oath be received, although with 
respect to the lattcr there is some difference of opinion. 
Testimony The testimony of an executor cannot be received in 


of an we ed: pitied ee 
excentor Watters connected with his own executorship, nor as to any 


une thing from which he may derive advantage to himself or 
received in ; > : i ; 
matters. 0 his office. And if appointed exccutor for the expendi- 


ee ture of a specific part of lis testator’s property, his testi- 
Wi 1S . : 
executor. mony cannot he reccived in favour of the deceased to prove 


ship. that this property docs not execed a third of his estate. 


AMiseellancous Cases. 


When the = First. If a person should direct by his will the emanci- 
testatorhas 


directed pution of all his slaves, when he has no other property 


fen besides them, a third only of the number can be emanci- 


allhis pated, and these are to be determined by lot. Should the 


slaves, and . : sk ' 
the third of testator have arranged them in any order for emancipation, 


his estate the first in the order is to be first cmancipated, and so on 
is insufi- 3 to the remainder, until tho third of the property is 


1 In questions relating to debts and property gencrally, the testi- 
mony of one wan or two women is held to be sufficient; and in 
questions relating to legacies and inheritance, the testimony of one 
woman is enough, but only to the extent above mentioncd.— Shuraya, 
p. 306. 
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exhausted ; and the bequest is void as to any that may be cient, how 
over. If, again, ho direct a certain number to be set free, the pa 
without specifying the individuals, so many are to be deter- slaves are 
mined by lot. According to some the heirs are at liberty to at 
select the number specified; but the mode of determining 

by lot is recommended hy its justice, and is the most 
approved. 

Second. Tf a person should on deathbed emancipate a Emancipa- 
slave by free gift without any compensation, and having pee 
U0. other property besides, some of our doctors have good ouly 
maintained that the slave is emancipated in toto, while S19", 
others are of opinion that he is emancipated only to the the slave's 
oxtent of a third, and that he must perform emancipatory ae the 
Jabour to the heirs for the remaining two thirds. This deceased 
Jatter opinion is the more common or approved. Should ce 
the deceased have emancipated only a third of the slave, perty. 
he has also in this case to work out the remainder of his 
value. Butif the deccased has left any other property 
the remainder of the slave must also be emancipated oat 
of the thitd of his estate. 

Thirdly, Tf a person should direct by his will the Where the 
emancipation of a slave who is a true believer, it is an ieee dl ; 
incumbent duty to give cflect to the will, and should no emaneipa- 
slave of this description be found, ohe must be emancipated ae 
who is not known to be a’ nasib or enemy of the scct of is a true 
Aly: and if the executor, supposing a slave to be a true ee 
believer, should emancipate him, and it should afterwards one must 
appear that the slave is the reverse of this, the pious aaa 
intention of the testator is notwithstanding cffectual with cipation. 
regard to him. 

Fourthly. Ifa person should bequeath w specific sum Where a 
for the emancipation of a slave, and none can he found at a aa 
that price, if is not incumbent on the heirs to make any found im- 
purchase, but they may wait till one can be found at the ee 
specified price ; or if they can find one at a less price, they arcentitled 
should purchase and emancipate him, and bestow on him '? 


the remainder of the sum. 
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CHAPTER V. 
OF TIE MOOSA-LUIO OR LEGATEE. 


He must It is an indispensable condition that the legatec be in 

CO existence at the time of the bequest, and if he should not 

nt the time be then alive the Iegacy is not valid, in the same way as a 

ve a legacy to a person deceased, or to one supposed to be alive 

Iut who afterwards proves to have been dead at the time 

of the bequest. In like manger, if one should make a 

bequest in favour of a fertus hereafter to be conceived by a 

particular woman, or ‘Sto whomsoever may hereafter be 

found of the children of such a man,” the bequest is 
altogether null and void. 

Legaciesto A legacy is valid whether it be in favour of a stranger, 

oe > or an heir, or a zummec, thougk he be a stranger. Some 

zuamees Coctors, however, have maintained the last, or legacies by a 

valid; Moohummindan to a zimmee, to be absolutely unlawful, 

while others have restricted their legality to cases where 

the legatec is a consanguincous relative of the deceased. 

But the first doctrine, or that which sanctions the legacy 

without any qualification, is the most approved. With 

but not to Tegard, again, to legacies in favour of TZurubecs or hostile 

ee Infidels, there is some doubt; but according to the most : 

' authentic traditions they aro forbidden and null. 

rasan : Bequests in favour of the absolute slave of a stranger,’ 

of others and of his moodubbur, vom-t-eulud, and provisional 

tavalil. — mookatub, or one who has not paid any part of the 

stipulated ransom, are all equally invalid, evon though 

Otherwise sanctioned by the master. But legacies in favour of the 


to one’s fackator neal 
own slaves, UCStator’s OWN Slave, moodublur, mookatub, and com-i-wulud 
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are all valid, provided that they do not cxcced a third of 
his estate. Should the legacy to the slave be equivalent 
to his value, he is forthwith emancipated, and the amount 
bequeathed reverts to the heirs. Should it exceed his value, 
the sluve himself is entitled to the Dalance; and, upon 
the other hand, should it fall short of his value, the 
slave must make up the differenee by working for the heirs 
{ill his full value is completed, unless his value should be 
double the amount bequeathed, in which case the legacy is 
vod. Some lawyers, however, consider that it is still valid, 
and that the slave must work out the difference whatever 
it may be; and this opinion is the most entitled to appro- 
bation. 

When a person who is in debt directs by will the Fflect ofa 

emancipation of his slave, and the value of the slave is ee 
twice the amount of the debt, the slave is emancipated, but a slave 
must labour for five-sixths of his value; but if the value a ‘ 
of the slave is less than the debt the legacy is void. The in debt. 
reason isgthat debts taking precedence of legacies must be 
first discharged, and it is only out of a third of what 
remains of the cstate that the emancipation can take effect. 
It is otherwise in the case of a gratuitous emancipation 
by a master on his deathbed, when the law is as before 
mentioned, on the groundeof an cxpress decision recorded 
by Abd-oor-Ruhman as of the nam Jdfer Sadik, on whom 
be peace. 

If a person makes a bequest in favour of the absolute Bequest 
or unconditional mookatub of another, and the mookatubh '% me 


atub who 


has already paid a part of his ransom, he is entitled to as ae 
much of his legacy as is cqual to the amount of thot” 


ransom so discharged. And when a person makes a Question 


bequest to his own vom-i-wulud, the legacy is valid as pees 
already mentioned, to the extent of a third of the estate. one’s own 


But whether her emancipation is to be put to the account ee 


of the legacy, or to the share of her son in tho testator’s whether it 
estate, is a question that admits of different solutions, . ae 
some saying that she is 10 be emancipated out of the child’s towardsher 


: . emancipa- 
share and to have her legacy besides, while others argue j. si 


that she is to be emancipated out of the legacy because i paid to 
er. 


A legacy 
to several 
persons to 
be equally 
divided 
among 
them, 
without 
regard 

to Sex, 
though 
the 
should he 
the testa- 
tor’s chil- 
dren. 


Bequest to 
kindred, 
how inter- 
preted ; 


to howm ; 


ahl-beit ; 


asheerah ; 


jeeran, 


A. bequest 
to a foetus 
valid if it 
is born 
alive, 
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there is no inheritance according to law until after pay- 
ment of legacies. 

When a legacy is bequeathed to several persons 
absolutely, it is to he construed as divisible equally among 
them. Thus, if a person should make a bequest to his 
children, some of whom are males and some females, they all 
take alike. So also in the case of a legacy to his uncles and 
aunts, whether paternal or maternal. In like manner if the 
legacy were both to his maternal and paternal uncles, they 
would all take equally according to the most valid doctrine, 
though there is a tradition the other way, which, however, is 
rejected as unauthentic. On the other hand, should the 
testator make a distinct allotment of shares to each, giving 
more to some than to others, luis directions must be strictly 
followed. 

If a person should make a beguest to his kindred 
(surce hurabut), it is to be understood as intended for all 
known to be of his race (nusilf or of the same paternal 
descent. Some writers have said that it includes all 
those who are related to him through lis most remote 
progenitors, both father and mother, who professed the faith 
of Islam ; but this opinion is destitute of any testimony in 
its support. Tf, again, the bequest be to his /owm or nation, 
it includes all those who speak the same laneuage; and if 
to the people of his house (ahl-bert) it includes his children, 
father and paternal grandfather. Further, if he say to his 
asheerah (family), the nearest only of his nuzsub are to be 
understood as included in the bequest. 

If a person make a bequest to his neighbours (jeeran), 
it includes, according to some doctors, all those whose houses 
are within forty cubits (z/raas) of his in everydirection. But 
there is another opinion which is far fetched and unreagson- 
able, that extends it to the occupants of forty houses on 
either side of his.’ 

A bequest to a footus in the womb actually existent is 
valid as already described, but it requires that the child be 
produced alive, and if it is still-born the bequest is void. 


oe ee a rr etn He eee 





' Soe ante, p. 216. 
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While if it is born alive, though it should die immediately 
after, the legacy descends to its heirs. 
When a Mooslim has made a bequest to beggars (fukeer) Bequest to 


it is payable only to those of his own religion ; and in like a 


manner if the testator be an infidel? such a bequest is to those of 


se oy Fit Sic ‘ ft testator’s 
payable only to those of his own persuasion. Ee, 


In all cases of bequest where the legatee happens to die Legacy 


before the testator, somo doctors are of opinion that the mae 


legacy is void; but others have maintained that, although death of 
if the testator should retract the bequest it would be null, Ribak - 
whether the retractation take place before or after the death of to the best 
the legatce, yet if there is no retractation the legacy desconds py" 8 
to the heirs of the legatec. This of the two reports is the heirs. 
most authentic and approved. If, however, the legatce 

should leave no heirs the legacy reverts to those of the 
testator. 

If a person should say, “ Give such an one such a sum,” ve 
without specifying any parpose, it must be given to the ceed te 
logatee, who may dispose of it without restriction in any way be applied 
he pleases. If again the testator should direct it to ae 
be expended in the way of God (sbeel allali), the i fs 
bequest must be applied in some way to which reward 18 tions must 
promised iu a future stato; but according to some, exclusively eal? 
in holy warfare. The fir® opinion, however, appears to be 
better founded. 

A bequest in favour of one’s kindred is highly proper Bequest to 
whether they be his heirs or not; and when a person ae 
bequeaths a legacy to his akrub, or nearest of kin, it is to be construed. 
regulated by the rules of inheritance, and nothing is to be 


given to a remote heir while there is a nearer in existence. 





* See 7), p. 614, note *, where it is inferred * that the death of the 
legatee before the testator would occasion a lapse of the legacy.” 
The inference is founded on death being a substitute for acceptance, 
which, according to the Hanifites,“ must be alter the testator'’s death.” 


But according to the Sheeahs, it may be in his lifetime.—.fafe.p. 220. 
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CIIAPTER VI. 
OF EXECUTORS. 


Mutbe Jt is reqnisite that an Executor should be a person of 
Mooslims. : : : 
understanding and a Afvoslim, as also, according to some 
Query _ “octors, that he be an adil or just person, because a fasih 
whether or profligate is unworthy of trust. Others again consider 


they must es? : 
nhobe that this is unnecessary because all A/ooslims are trust- 


ihe en worthy, and may accordingly be agents and depositarics, and 
ime 0 ; : ; . 

appoint- 2lso because the appointment of an executor is dependent on 
ment, the devise of the testator, and is estublishedbyit. ,Yetifone 


- ee who was «lil or just at the time of his appointment should 
prove to prove to be fasih after the death of the testator, we may say 


Be that the appointment is nullified, for the confidence placed 


they may in him by the testator was founded on a belief of his probity, 


etree and would have been withdrawneon its decline; the judge 


judge. should therefore remove him and appoint another in his 
place. 

A slave It is not lawful to appoint a slave as an executor without 

cannot be 


appointed the consent of his master, nor 2 minor singly, though he 
hor nae, may be validly joined with an adult in the office ; but even 
minor in that case he cannot interfere with the management of the 
singly. deceased’s estate until he has attained to puberty. When 
two persons are appointcd executors, one of whom is a 
minor and the other adult, the adult exccutor may act alone 
until the minor has arrived at puberty, but when that 
happens the adult cxecutor can no longer act singly. If, 
however, the minor should die, or on attaining to puberty 


should prove to be of unsound judgment, the other may 


* Ausecah, pl. of Wusee, 
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continue to act singly, and the judge cannot in this case 
force an associate on him, because there is still an executor 
to the deceased, appointed by himself. Farther, whatever 
may have been done by the adult exccutor during tho 
minority of the other cannot be undone Sy the latter on his 
attaining to puberty, unless contrary to the nature and 
object of the trust. 

An infidel cannot be lawfully appointed executor to a An infidel 
Mooslim, even though he be his relation by blood; but an MY). 
infidel may be the executor to onc like himself. Further, to another. 
f woman may be legally appointed an executrix when found A woman 
oer of the qualitics and conditions requisite for Ses 

When two persons have been appointed in general Joint ex- 
terms, or with an express condition that they are to act silat 
jointly, one of them cannot act singly without the other, singly, 
nnd if cither of them should persist in doing so, nono of 
his acts are lawful except such as are positively incumbent 
or necesgary, as for instance the providing of clothes and 
food for the young children of the testator. Further, 
it belongs to the judge to compel them to act jointly, and 
if that be impracticable, he may appoint others in the stcad 
of both. Further, should they make a partition of the 
property between themsclves for the purpose of separate 
management that also is unlawful; andif one of them 
should fall sick or become incapable of performing the 
duties of the office, the judge must appoint an associate to 
the other who is competent ; whereas if one of them should 
die or become profligate, the judge has no such power, and 
the remaining executor is empowercd to act singly,’ the except in 
judge having no authority while there is an cxccutor of the oo 
deceased surviving and competent to act. This point, how- ship, 
ever, is open to some doubt and difficulty. If the testator 
has made it a condition that the executors are to act jointly or under 
and separately, the intromissions of each singly are in that Unie 
case quite lawful. They may also lawfully divide the by the 

____ testator. 

2 According to the Hanifites, the interposition of the judge seems 

necessary.—J)., p. 671. 
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property between them and each take upon him the 
management of a part, in the same way as they might have 
acted separately before the partition. 
os eas An executor may lawfully reject his office while the 
refuse to testator is alive, provided that he is duly informed of the 
er the rejection ; but if the testator should die before the rejection, 
' or after it without the information having reached him, no 
effect can be given to the rejection, and it is incumbent on 
_ the executor to take upon him the duties of the office.® 
pene If an executor is incapable of discharging the dutier of 
executor his office the judge may appoint an assistant to lim; but 
sae if he is guilty of fraud he must be displaced and another 
appointed. anpointed in his room. 
ee An executor is an aineen or trustee, and therefore not 
sponsible responsible for any loss or destruction of the deccased’s 
ers property, unless occasioned by lis departure from the 
~~" conditions or rules of his office, or by some personal 
neglect. And if he be a creditor of the deceased, he may 
Ae ie lawfully pay himsclf out of the property in his hands, 
eit a. without the order of a judge when he has no'proof of the 
oe ee debt. According to some lawycrs lie may do so absolutely, 
deceaced; that is in all cases without a judge's order. But whether 
andeven he can purchase the geceased’s property from himsclf on 
ines his own account is a question shat admits of some doubt, 
perty ata though, aecording to the most approved doetrine, he may 
JUSEPMCe. Jawfully do so at a just valuation. 
oo a When an exccutor has his testator’s authority for 
devolvehis bequeathing the management of the estate at his own 
saath , death, he may lawfully do so by general agreement. But 
unless whether he can do so when the testator hag neither 
vata authorised nor forbidden such appointmcnt, is a question 
testator; on Which there are different opinions. Of these the 
opinion which forbids such exercise of power on his part is 
and the that which is most approved. Accordingly in such case 


care of the , : ce 
aenel at his death the superintendence of the original testator’s 
3 I think some previous acceptance is implied. See ante, p. 229, 
and D., p. 666. 
‘ He can, according to the Hanifites, without any difference of 
opinion.—/),, p. 672. 
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estate devolves upon the judge. In like manner, if 9 estate 
person should die without appointing an executor, the Gir 
superintendence and care of his estate belongs to the 

judge. And if there is no judge present on the spot, any 

true believer in whom confidence can Be placed may law- 

fully assume the care and management of the estate. But 

on this point there is room for doubt and difference of 
opinion. 

If a person whose fathcr is alive should appoint a Aguardian 
stranger his executor to superintend the property of his a 
son the appointment is not valid, and the power over the by « father 

. : to his son 
orphan belongs to his grandfather, to the exclusion of the when the 
father’s executor. But some doctors are of opinien that eae 
the nomination by the father is valid to the extent of a ae. ‘ 
third of his property, and for the discharge of all rights or 
claims upon his estate. 

When a person has appointed an executor for the Limited 
superintendence of one particular matter, his power is ao 
restricted.to that specific object, and any other intromis- 
sions by him with the estate are unlawful; an exceutor 
being in this respect exactly lke an agent who is strictly 


confined to the bounds of his commissivun. 


Miscellagicous Cases. 


First. The qualifications required in an executor have oe 
tions oT an 


reference to the time of his appointment. Some lawyers, executor 
however, maintain that they should be referred to thie have refer- 
death of the testator, and that, accordingly, ifa youth should ee 
be appointed an executor and become adult before his death ° his oe 
the appointment is valid; and in like manner as to the pee 
conditions of freedom and understanding. But the former 

(doctrine is the most generally approved. 

Second. The appointment of an exccutor or guardian A testa- 
to every one over whom the testator has control is valid, as eens 
for example a child how low soever in descent, provided may be 
that he is of tender age or a minor. But if a person Oren 
should nominate an executor for his children who are over whom 
adult and of sound understanding, the nomination is of a 


ceased has 
no value and cannot be sustained. And even though tho control. 


Superin- 
tendent 
of an 
orphan’s 
property 
may de- 
duct his 


OXPCNscs. 
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appointment should be for the superintendence of property 
which the testator himself has left to the parties, the 
executor has no right to intromit with it, not to the extent 
even of a third. He may, however, lawfully separate from 
it what lawfully bilongs of right to the deceased, that is, 
cnough for the discharge of his debts and alms. 

Third. It is lawful for every one who has the superin- 
tendence of the property of an orphan to take from it the 
ordinary hire or recompence due for his trouble. Some 
doctors are of opinion that he is limited to what may be 
sufficient for his expenses; while others maintain that he 
may take both (that is, hire and expenses). But the first 
opinion is the most approved.° 








——ow 








a er em in eee 


§ That is, I suppose, hire on/y, as including expenses. 
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CHAPTER VII. 


APPENDAGES. 


Tress are of two kinds, the first of which comprchends 
the following cases. 

First. When a person has bequeathed to a stranger Request of 
the like of his son’s portion, having only one child, this ig the like of 
in fact a partition of his estate between them, and the rub 
logatec is entitlea to a half of it, unless the heir refuses his 
consent to the full bequest, in which case tho Icgatco’s 
interest is reduced toa third? Hf, again, the testator has two 
sons, the tegacy is a third of the estate, and if three, it is a 
fourth. The general rule is that the legatce be added to 
the other heirs and treated as one of them, if they are all 
cntitled to share cqually in the inheritance; while if their 
shares differ, some being more and some less, he ranks with 
the weakest of them, or the’ one whose share is the least, 
unless the testator has expressly said that lis share is to be 
equal to that of the highest,’ in which case effect must be 
given to the terms of the bequest. Further, if the testator The like of 
should have said ‘ like the share of my daughter,” the ae 
legatee, according to us, is entitled to a half when there is there are 
no other heir besides the daughter ; but his share is reduced at aes 
toa third if she refuses her consent to the full legacy, 
because, according to our doctrine,’ daughters inherit the 
whole estate to the exclusion of the asubah or residuaries, 
and the legatco thus becomes like a third daughter. 


If a person having three half-sisters by the mother, and The like of 
one of his 





ea ee ep ne tt ens ee er oo 





— 





i 


1 Oy like some one’s in particular, as in the case of the son’s 


portion. 
2 As opposed to that of the Hanifites. 


Qos WILLS. 


heirs, when three half-brothers by the father, should bequeath to astranger 
ae the like of the portion of one of his heirs, the legatee is to 


brothers be treated as one of the sisters, and so to receive one share 
es IF out of ten parts into which the estate must be divided, 
while the half-sigters take throe, and the half-brothers 
the remaining six, conformably to the rules of intestate 
The like of succession. If, again, the testator having a wife and 
ge tae daughter bequeaths ‘ the like of the share of my daughter,”’ 
he has left and the heirs assent, the legatce is entitled to seven parts 
ee atl " of the estate, the daughter to as many, and the wife to two, 
the whole being divisible in such a case into sixtéen 
portions. Nevertheless, it would be more proper to say 
in this case that the wife is entitled to no more than onc 
part ott of fifteen, that being the number of shares into 
The likeof which the estate should be divided.’ If, again, a person 
Pe eas having four wives and a daughter should say “‘ like the share 
he has left of one of them,” the division of the estate would be into 
ere thirty-two portions, whereof an eighth or four shares would 
daughter. be equally divided among the wives, the legatee would take 
one share like one of them, and the remainitiy twenty- 
seven would pass to the daughter. Yet if we were to say 
in this case that the division should be into thirty-three 
shares it would be more agrccablo to the general principles 
of law. 
Bequestof  Secund. Tf aperson should bequeath to a stranger “the 
eee portion of his child,” the bequest according to some is void, 
because it is a bequest of what belongs to another ;' but it 
is more agreeable to principle to say that the bequest is 
valid, and should be construed in the same way as if it were 
of the like the like to his share. If, again, the testator, having a son 
ae , who afterwards becomes lis murderer, should bequeath the 
son who like to his share, here, though some say that the bequest is 
sues valid, yet it is more in conformity with the principles of law 
parricide ; to say that it is invalid. 


* The original division being into cight parts, of which onc is to 
ihe wife and seven to the daughter, a “like to the share of my 
daughter” is seven, and 7 + 7+ 1= 15. 

4 The Hanifites appear to be of this opinion. —D., p. 629. 
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Third. When a person has bequeathed the double of of the 
his child’s portion, the legatee has two equivalents of howe ; 
portion ; and if he were to say cod¢fai (in the dual) or two portion. 
doubles of it, the legatee would have an equivalent to four 
portions, but only to three according to sgme whose opinion 
is preferred as being more certain: and the samo is the law 
when the testator has used the expression zouf-i-codf, or 
double of the double of his portion. 

Fourth. When a person whose property is scattered Bequest to 
about in different places has bequeathed a third of it to the ae i 
poor it is lawful to apply whatever is found in the city to the different 

‘ : places, 
poor of the place; and even the whole of it may be lawfully how to be 
expended on the poor of the testator’s city, and on those ef hae 
them who are on the spot, without following or searehing for ~ 
any who are absent. The number ofthose who are to share 
in the gift must, however, be three or more, by reason of tho 
testator’s expression being in the plural, according to the 
bestauthority. In ike manner, if he should say,‘ Emancipate 
slaves,’ in the plural, it is incumbent on the executor 
to emancijate at least three, unless a third of the testator’s 
estate should fall short of the object. 

Fifth. When a person has bequeathed a slave to one, Bequest ot 
and the whole of the remainder of the thid of huis estate eee 
to another, and the slave becomes defective previous to lig that 1s not 
Jclivery to the legate, the other leatee is entitled only to ener 
the balance of the third, after deducting tle valuc of the 
slave, if supposed to be perfect or without defect; because 
the testator evidently intended a perfect slave and the 
balance, as the subjects of his respective legacies. In like 
manner, should the slave die before the testator, though the 
first legacy is necessarily annulled, the second legatee is 
entitled to no more than the balance of the third after 
deducting the value of the slave, as if the slave were still 
alive and in good condition; and if such value should 
amount to a third of the testator’s estate, the second 
legacy would also be annulled. 

Sixth. When a person has bequeathed his slave to the Aslave be- 
slave’s own son, who accepts the bequest on his deathbed, dzeathed 


: ; ; ? to his own 
the slave is emancipated us against the whole property of son, and 
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acceptel the legatee, according to all our doctors, without any 
on death- . aa ‘ 
bed,is  Teference to the value of the slave coming within a third 
ea of it, for this necessarily refers only to what a testator 
against the bequeaths out of his own property, and here the father 
bene a becoming the property of the son by his acceptance of the 
perty. legacy, his emancipation immediatcly follows as a necossary 
consequence. 
pelea Seventh. When a person has bequeathed a mansion 
which fallg Which falls down and is levelled to the ground before the 
down be- tostator’s death, the legacy is void because the name of 
testitor’s mansion (dur) is no longer applicable to it. But this is 
death. ~~ Liable to doubt. 
Joint be- Wighth. When the testator has said, ‘‘ Give Zeid and 
quest to an os . ; 
individnat the poor such a sum,” Zeid, according to some doctors, is 
and to the entitled to a half, but, according to others, only a fourth. 
veer jut the first doctrine is the best supported. 
Acts on The sccond kind of appendages relates to disposals or 
qcarhibed. property by a sick person, or on deathbed. These are of 
not to take two descriptions—or such as are deferred or not to take effect 
eciey till after the testator’s deccasc, and such as take effect 
aretobe immediately. The first arc to be treated in covery respeet 
ee as legacies according to the unanimous consent of our 
doctors, and like the acts of a person in health which 
aro done with reference to his death, so as not to take 


effect till after it. 
Such as The second description of acts, or such as are of immedi- 


ans ate operation, like muhabat or connivance at loss in contracts 


mediately, of exchange, and gift, appropriation, and emancipation. 
Mn These are good according to some of our doctors as against 
segurding tho whole of the maker’s property, and according to others 


ov only as against a third.’ Both opinions, however, agree in 
this, that if he should recover from his sickness they are 
valid against himself and against his heirs; and the 
difference of opinion is only when he dies of the samo 
disease. 

anil Here it is necessary to note the diseases which restrain 


5 This is the opinion of the Hanifites. See D., pp. 542, 601, 
and 64(). 
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a man from disposing of more than a third of his property, 

Upon this point, then, we may say that every disease which Dangerous 
is usually accompanied with apprehension of death, is said “88s: 
to be dangerous, such as hectic fever, consumption, 
hemorrhage, bilious or bloody swellings, fetid purgings, 

and such as are mixed with oleaginous matter or black 
excrement, and the like. Discases, again, from which there Diseases 
is usually recovery have no other effect on a man’s disposal cage eae 
of his property than if he were in a state of health, such as sidered. 
temporary fever, headache whether with continued augmen- 

tation or not, ophthalmia, and a tuberelo on the tongue. 
Diseases, again, which admit of being classed as cither, Dubious, 
that is as dangerous and undangerous, are putrid fever, 
diarrhea, and phicgmatic swelling. It were, however, General 
better to ascribe the effect under consideration to all | Tule. 
discases which are in fact accompanied with or terminate 

in death, whether they are customarily dangerous or not. 

But occasions of actual conflict in war, or of childbirth in 
women, or of storms at sea, have not the effect alluded to, 
namely, that of impairing a person’s powcr to dispose of 

his property, because, in point of fact, the term discase is 

quite inapplicable to them. 

Here some miscellancous cases present themsclves for 
consideration. 

First. When a person in 1 sickness has made a cift and Gratuitous 
also entered into a muhabat transaction, and the third of Acatilied 
his property suffices for both purposes, there is no question elie 
that effoct is to be given to both. Dut if it should fall to priority. 
short, the first act of tlie deceased is entitled to a preference, 
and so on as to the others in succession, until the third is 
exhausted, when the deficiency falls solely upon the last. 

Second. When a gift of immediate opération, and onc But pre- 
whose effect is postponed or suspended, are entered into at pees 

the same time, a preference is to be given to the former, those ats 
effect being ale siven to the latter if the third of the estate Haare 
is sufficient for both purposes; but if not, the latter is over such 
valid so far as the third will bear, and void as to the deferred. 

remainder. 

Third. When a sick person having no more than a see Wee 

PART Il. s 


grain on 
deathbed, 
where the 
loss ex- 
ceeds a 
third of 
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how the 
€Xcess is 
to be 
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sO as to 
avoid the 
objection 
of usury. 
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on death- 
bed for 
half his 
value, how 
to be ad- 
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purchaser 
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heirs when 
they refuse 
to allow it. 
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tion of a 
female 
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on death- 
bed, both 
valid. 
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koorr of grain of some kind, of the value of six deenars, 
sells it for a koorr of inferior grain of the value of threc 
decnars, the loss by the muhabat is a half of his whole 
estate, whercas all that he can lawfully dispose of is no 
more than a thirds and the purchaser should accordingly 
restore a sixth to the heirs, but that would be usurious, 
and in order to make a valid transaction, it is necessary 
that he should give back to the heirs one-third of their 
good /vorr, and that they should give back to him one- 
third of lis inferior koorr ; there will thus remain with the 
heirs two-thirds of the koorr, or two deenars in value, and 
with the purchaser two-thirds of a koorr, or four deenars in 
value, which will only be an excess of two deenars or one- 
third of six (the whole estate), which is just the amount 
which the scller could lawfully dispose of in his last 
illness. 

Fourth. Tf a sick person should sell a slave of tho 
valuc of two hundred for one hundred, and afterwards 
recover of his discase, the contract is necessarily binding. 
But if he should die, and the heirs refuse to ‘ratify the 
sale, it is valid so far as a half of the slave is opposed to 
what he actually paid, and that is three parts out of six, 
and the mahabat is good as to two sixths, or one third of the 
six, and these together amoun{ to five sixths of the slave, 
to which extent, then, the sale is valid, and void only as to 
the remaining one sixth, which therefore must be returned 
to the heirs. The purchaser, however, has an option, and 
may cancel the sale on account of the partial invalidity of 
the bargain, or abide by it; but should he adopt the latter 
alternative and offer the heirs a compensation for a sixth 
of the slave, they also have an option either to reject or 
accept, their right being involved in the substance or 
person of the slave. 

Fifth. When a person in lis mortal sickness has 
emancipated a female slave, married and consummated 
with her, the emancipation and the contract are both valid, 
and the widow is entitled to sueceed as an heir to her 
husband, if her value is within a third of his estate. But 
if her value exceeds the third there is the same difference 
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of opinion with respect to all three, that is, the emancipa- 
tion, marriage, and right of inheritance, as has been 
already described regarding the immediate acts of a person 
on deathbed.® 

Sicth. If a sick person should ecmencipate his female But if her 
slave whose value amounts to a third of his property, cae 
marry her at a dower equal to another third of his property, to a third 
consummate his nuptials with her, and then dic, the ae the 
marriage is valid, but the specified dower is void, because specified 
it is in excess of the third. The widow, however, is ne = 
entitled to her share as an heir according to the ordinary 
rules of inheritance. And some doctors are of opinion 
that she is farther entitled to the muhr-i-misl, or, proper 
dower. On this point, however, there is room for doubt. 
Others again maintain her right to the whole, or emanci- 


ation, marriage, and dower. 
3 fon ete 


See ante, p. 256. 


BOOK VII. 
OF FURAIZ, OR INHERITANCE. 


CHAPTER I. 


INTRODUCTORY. 


SECTION First. 
Causes of Inheritance. 


Tne right to inheritance is founded on nusub or con- Twocauses 
sanguinity, and on subub or special connection. Under ieaaaia 
nausub av comprehended three classes or scries of persons: Nysub or 
First, the parents, and the children how low soever, consan- 
Second, the brethren and their children, how low soever, ®" mys 
and the grandparents, how high soever. And third, tho 
maternal and paternal uncles and gunts. Subub is of two Sie or 
kinds: zowjecut, or the relation between husband and Oyivction, 
wife; and wula, or dominion—of which there are three 
descriptions; the wula of emancipation, the ecule of 
responsibility for offences, and the wala of Lmaniut, or 
headship of the Mussulman community. 

Heirs may be divided into three classes. First, those Heirs 
who have no right except by furs, or special appointment ee 
by law to a siiave in the deceased’s estate; second, those classes. 
whose right is sometimes by furz, and sometimes by 
kurabut, or kindred to the deceased; third, those whose 
right is exclusively by kurabuts 

The first class comprehends the mother from among First class 
those whose right is by nusub or consanguinity, and the 


' The enumeration must not be considered as indicating any 
order of precedence. ‘The third class, in fact, includes the son. 
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lfusband and wife from among those whose title is by 
Second gubub or special connection. The second class compre- 
a hends the father and the daughter or daughters, the sister 
or sisters, and the hululut of the mother, or those rela- 
Third tives who are conhected through her only. The third 


class comprehends all other heirs besides those who are 
comprehended in the two first classes. 

ae When the heir is a person for whom no share hag been 

Who are 


not sharers appointed, and there is none to participate with him, that 

when they ig, no other heir equal to him in degree, the whole inher't- 

stand alone as ei 

take the ance is his, whether his right be by wusub or by subub. If 

Na there is another associated with him, for whom also no 

directly, share has been appointed, they take the inheritance between 
them. When associates in the succession differ in the 
channels through which they are connected with the 
deceased, each set (stirps) takes the portion of the person 
through whom they are connected with him; as, for in- 
stance, when there are matcrnal and paternal uncles or 
aunts of the deceased, the former take the portion of a 
mother, which is a third, and the latter the portion of 
a father, which is two-thirds. 

Sharers When the heir is a zoo furz or sharer, he takes his 

when alone : - , ; 

take their appointed portion as such; and if he has no equal, that is, 

Jaina if there is no other heir in the same degree, he takes the 

remainder Surplus also by rudd or reversionary right. Thus, when 

vy sae fthere is a daughter with a brother, or a sister with a 
paternal uncle, the daughter or sister takes first her 
appointed portion, and the remainder then reverts to her 
because she is nearer to the deceased. 

A oe It is to be observed that the surplus never reverts to a 
wife, and reverts 10 « husband only in the single case of 
there being no other heir than the Imam. 

When If the sharer has an equal in degree who is a sharer 

eens also, and the shares are not in excess of the whole estate, 

it falls it is to be divided according to the shares; and if there is 
npon those any surplus it returns to them all by reversionary right, 


related 
through unless any of them is excluded by a hajib,*® or unless a 


Active participle of hujul, exclusion, for which see post, p. 270. 
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single one of them is entitled to the surplus by virtue of the de- 
his connection with the deceased. If there is a deficiency, ie : 
it falls upon the portion of the daughter or daughters, 

or those who aro related by the father to the deccased, 

and not upon those whose relationship # only through the 
mother.’ 

As examples of the first case, or that where the shares Examples. 

are not in excess of the whole estate, suppose that the 
deceased has left both parents, and two or more daughters, 
—pr two children of his mother, that is, half-brothers or 
sisters on her side, with two full sisters or two half-sisters 
on the father’s side—or a husband with a half-sister by 
the father. As an example of the second case, pr that 
where there is a surplus, suppose that the deccased has 
left both parents und a daughter. And as an example of 
the third case, or that where there is « deficicney, suppose 
that the heirs are both parents, a husband and two daugh- 
ters,—-or both parents, a» husband and a daughter,—or a 
husband gr wife and two children of the mother only, with 
two full sisters or half-sisters on the father’s side." 

If the equal of the sharer is not himself a sharer, he A non- 
takes the whole of what rcmuins after satisfying the shares ; ie 
as in the case of both parents or one of them, and a son,— sharer, 
or a father with a husbaad or wife,—or a son with ene 


whole sur- 
husband or wife,—or a brother with a husband or wife. ius. 


SECTION SECOND. 


Tinpediments to Inheritance. ee 


> ‘ ‘ . a 48 liments 
The impediments to inheritance are three :—Intidelity, by herit- 
Homicide, and Slavery.’ ance. 
By infidelity as an impediment to inheritance is to be Infidelity. 


understood everything that excludes the believers in it 





ee we ee so ery 


+ According to the Wanigies de; is dintevated among all this sharers 
by what is called the dw, or inercase.—sSee AL. L. I, p. 8Y, and 
D., p. 718. 

* Illustrations of these cases will be found post—of the first at 
p. 395, of the second at p. 899, and of the third at p. 396. 

> According to the Hanifites, difference of religion genorally, and 
difference of country, are impediments to inheritance. —M. L. J, p. 21. 
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from the title of Isiim. And no unbeliever, whether a 
subject or an alien, nor an apostate from the Moohummudan 
faith, can inherit to a Mooslim ; but a Mooslim may inherit 
to an original infidel or to an apostate; and if an infidel 
should die leaving several heirs who are infidels and one 
heir who is a Mooslim, the whole inheritance would go to the 
Mooslim, though he were only an emancipator or a patron 
by responsibility,® to the total exclusion of the infidels 
however near they might be by blood to the deccased. i, 
however, an infidel should have no heir whatever who ig a 
Mooslim, another infidel may in that case inherit to him, 
provided that the deceased were an infidel by origin ; but 
if he were an apostate, the inheritance would devolve on the 
Imdm upon failurc of Mussulman heirs. According to one 
report the infidel heir would in that case also be entitled to 
inherit; but the report is not considered authentic. 
If a believer has left only infidel heirs, they do not 
inherit his property, which goas to the Imdm upon failure 
Conversion of Mussulman heirs. If, however, an infidel should embrace 
after the ; ; ‘ a 
ancestor’y he faith after his ancestor’s death, previous to the partition 
death re- of the property, he would be entitled to participate with 
sO those who are equal to him in degree, or be preferred to the 
ment, whole inheritance if nearer to the deceased than the other 
Exceptions heirs. But if the conversion gocs not take place till after 
the partition of the estate, or if there is only one other heir 
(when of course no partition would be required), the 
conversion of the infidel is of no avail, and he has no 
share in the inheritance ; except that in cases where there 
is no other heir than the Jmdm, and an unbelieving heir 
embraces the faith, he is to be preferred to the Imdém 
according to a report by Aboo Buseer. Some, however, 
have alleged that conversion only when previous to the 
transfer of the property to the public treasury confers a 
preferable title on the heir, and that after such transfer it 
confers no right whatever. While others, again, have 
denied his right in both cases, upon the ground that the 
Imdm ought properly to be considered the same asa single 


° See post, p. 301. 
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heir. If the heir is a husband or wife, and there is another 
heir who is an infidel but embraces the faith of Islim, heis 
entitled to the surplus after payment of the share appointed 
to the husband or wife. Such at least is the prevalent 
opinion, but it is liable to some difficulty arising from the 
impossibility of making a partition in the case of the 
husband; and if therefore it were said that the convert 
participates with a widow only, and not with a husband, it 
would appear to be the most just decision, because in the 
case of the widow partition is possible as the convert has a 
preferable title to the Dndan, whereas a husband in virtue 
of his reversionary right becoming entitled to the surplus, 
there is no room for partition in his case,—which, is like 
that of a believing daughter and an infidel father, or a 
believing sister and an infidel brother. 

Connected with this impediment of infidelity are the 
four following cases :— 

First. If one of the parcnts of an infant be a believer, Construc- 
the construction of law is in favour of the Islan of the infant, ee 
and if one of the parents of a child, both being infidels at of a child 
the time of its birth, should embrace the faith during its \hoso 
infancy, the rule of lawis the same. If the clild on parents is 
attaining to puberty should reject, the faith, he is to be oe 
treated rigorously and accsunted an apostate if he persist verted in 
ee a nd a its infancy, 
in his rejection of it. 

Second. If ’a Christian should leave infant children, Childrenof 
and a brother’s son and a sister’s son who are believers, the # Christian 
estate must be divided between the believers, the brother’s heirs are 
son taking two-thirds, and the sister’s son one-third, but oe 
they must maintain the children of the deceased by con- maintained 
tributions proportionate to their respective shares. If on Seats 
attaining to puberty the children should profess the faith to their 
of Islim, they have a preferable title to the inheritance, ee 
according to a report of Malik fbn Ayoon; but if they 
make choice of infidelity, the property of the heirs is 
established in what they tirst inherited, and the children 
are cutirely excluded. This decision, however, is not free 
from difficulty, because, in the first place, an infant is in 
the same situation as its parent in respect of infidelity ; 
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and secondly, because a partition of property previous to 
an adoption of Islém precludes any future right to it. 
Difference Third. Believers inherit to each other, though they 
a ae belong to different sects; and infidels inherit to infidels, 
ment. though of differentpersuasions. 
Male apo- Fourth. The property of an apostate who was by birth 
states who : : ons : ‘ 
were born Or parentage a believer, is to be divided amongst his heirs 
inthefaith at the date of his apostasy; and his wife also becomes 
accounted , : oa ‘ ° 
dead from immediatcly divided from him, and must observe an iddut 
Poa of ag in the case of her husband’s death, whether he is imme- 
apostasy ; diately slain or continues to live; and he is not to be called 
as on to repent. A woman, however, is not to be slain for 
notso. her apastasy, but is tu be imprisoned and scourged at the 
times of prayer, and her property is not to be divided until 
And males her actual death. With regard to a male apostate who 
ta nes "was not by birth or parentage a believer, he is to be first 
chee les called to repentance, and if he repent, well; if not, he is 
repent, then to be slain, but his propceriy is not to be divided until 
his actual death, either naturally or by the hand of justice. 
The iddut of his wife, Lowever, commences from the date 
of his change of religion; and if he returns to the faith 
before the expiration of the iddut he has still » preferable 
right to her; but if the adut has once expired his right is 
gone for ever, and he has uo means of retaining her. 
Homicide By homicide as an impediment to inheritance is to be 
when tn understood that a person who has slain another wilfully 
prevents and unjustly is precluded from inheriting to him; but if 
but not the deed has been done rightfully, it is no impediment. 
when acci- Homicide by mistake also is no legal bar to succession, 
ane according to the most prevalent doctrine,’ although Jlofeed 
has, apparently with some propriety, excluded from the 
operation of this rule the deeué or fine to be paid in expia- 
tion of the deed, which the slayer is prevented from 
inheriting. This impediment applies equally to the father 
and the child, and all others connected with the deceased, 
whether by consanguinity ‘or special connection; and if 
there is no other heir besides the slayer, the inheritance 
must go to the public treasury. 
7 It is, according to the Hanifites—M/. L. J., p. 23, and D., p. 697. 
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If a person should slay his father, and the parricide Child of a 
has a child, this child may inherit from the grandfather, ™™de™ 
should he leave no issue of his loins, for the crime of a barred 
father is no bar to the succession of his children; but if aaa 
the heir of the murderer be an infitlel, they are both his father’s 
excluded together, and the inheritance goes to the Imdm, ae a 


unless the infidel should embrace the faith, when he would infidel, 
be entitled both to the inheritance and the quest of blood. aia 
But upon this point there are the following cases :— the heir. 

. First. If a murdered person leave no other heir than Indm may 
the Imam, he may either demand retaliation, or the expia- aera 
tory fine with the consent of the murderer, but he is not at blood, but 
liberty to forgive the offence altogether. ’ ee 

Second. The fine of blood is considered by law as the Fine of 
property of the person slain, and is subject to the payment ae He ie 
of his debts and legacies, whether the homicide were inten- the estate 
tional or murder, supposing the fine to be accepted, or by one 
mistake. slain: 

Third. All persons connected with the deccascd, whether and may 
by consanguinity or special connection, may lawfully inherit = ee 
the decut or fine of blood, except those conneeted only heir except 
through the mother, with respect to whom there is a netted only 
difference of opinion. And a husband or wife does uot by the 
inherit the right of retaliction for the murdered spouse ; ues 
but if the right is commuted by mutual consont for the 
decut or expiatory fine, they enjoy their appointed shares 
of the amount. 

The third impediment or slavery operates with respect Slavery 
to both the heir and the anecstor.. If therefore a person pres 
should die leaving an heir who is free and another who is a the heir 
slave, the whole inheritance would go to the former, though ere 
remote, to the exclusion of the latter, though near. But if 
the slave heir should have a child who is free, he is not 
debarred from the succession by the slavery of his purent. 

And, further, if there are two or more heirs, one of whom 
is a slave at the ancestor’s death but is emancipated before 


the partition of the property, he is entitled to participate in 


® Mowroos, literally, inherited. 
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the succession if equal in degree to the others, or to take 
the whole alone if he is nearer to the deceased. But 
emancipation after partition confers no title to a share in 
inheritance. So, also, it is ineffectual when there is only 
one person who is entitled to the inheritance, and there 1s 
consequently no occasion for partition ;—in which case the 
slave gets nothing by his emancipation. 
When a When the deceased has left no other heir than a slave, 
ae the slave is to be purchased out of the estate and then 
istobe emancipated, whercupon he becomes entitled to the residne, 
ee and lis proprietor may be compelled to dispose of him. 
estate and Should the property left by the deceased be inadequate to 
rae the purchase, some doctors have said that the slave must be 
is entitled ransomed to the extent of the property, and left to work 
a, out the remainder of his price by emancipatory labour, while 
others have maintained that he is in no respect to be 
ransomed, but that the whole property goes to the Zimdm ; 
and this opinion is better supported by traditionary authority. 
So, alsc, if the deceased have left two or more heirs who 
are slaves, nud the share of cach or of one of them should 
fall short of lis value, none is to be ransomed, but the 
whole estate passes to the Zina. Tt, however, a slave 
is partially cmancipated, he is entitled to receive out of his 
share a part proportioned to ¢he extent of his frecdom, 
while he is debarred from a portion proportioned to the 
extent of his slavery. The same rule is applicable to the 
person from whom an inheritance is derived; and female 
slaves are considered by law in the same predicament with 
males. Upon these points two cases arise :— 
Slaves to First. It is universally agreed that parents are to be 
= out of rensomed out of the property of free children ; but with 
property respect to the converse of this, or the ransom of children 
ras out of the estate left by their deceased parents, there is 
dren. some doubt. The affirmative is, however, the better founded 
opinion. With regard to all others besides parents and 
children, whether they are to be ransomed or not, there is 
also a difference of opinion, but tho negative of this 
proposition appears to be the more prevalent and is better 
founded. 
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Second. An oom-i-wilud, or female slave who has borne An ocom-i- 

a child to her master, has no claim to inherit from him, wulud has 
; no share in 

So, also, neither has a moodubbur, or person to whom her mas 

freedom has been granted at the proprictor’s death, though ct 

he should happen to be in the predjcament of heir to 

his moodubbir or person who has so granted him his 

freedom. And in like manner with respect to a moohatub 

or person who has stipulated to pay a ransom for his 

liberty, whether the contract were conditional or absolute,’ 

provided that no part of the ransom has been paid. 

As appendages to the whole subject of impediments to 
inheritance the following cascs present themselves for 
consideration :— : 

First. Lidn, or imprecation, has the effect of cutting zn cuts 
off the nusuh, or descent of a child. But if the child be off the suc- 

. cession of 
subsequently acknowledged by the husband, the connection g child. 
between him and the child is so far restored that the child 
ean inherit from him, thoggh he cannot inherit from the 
child. 
Second. When a person is absent from his home or The pro- 
country, at so great a distance as not to be known or heard ie - = 
of, his property cannot be divided among his heirs until missing 
his death is fully established, or until such a period shall Mislcan: 
have elapsed as to removesall probability of a person like divided — 
him being still alive. His property may then be decreed ey 
to his heirs who may be in existence at the time of the it may be 
decree. Some, however, have said that the division should ene 
be made after the expiration of ten years, while others have that he is 
denied the legality of the distribution altogether, directing °°" 
that the property should be entrusted to the keeping of an 
heir in opulent circumstances. But the first opinion is to 
be preferred, as best founded in reason and justice. 

Third, A foetus, or embryo in the womb, is entitled A fetus 


to inherit if born alive, but if still-born it has no title to pea 


wee me 


» The distinction between the two hinds of Mookutubut is, that 
in the one there is a condition that, on any failure in payment of the 
ransom, the mookatul shall revert to a state of absolute slavery ; and 
in the other, the contract contains merely the term, the ransom, and 
the intention. —Shuraya, p. 320. 
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produced any portion; whereas if born alive, though death should 

anre: ensue immediately after its birth, its share belongs to its 
own heirs. If miscarriage is produced by violence, regard 
is to be had to any motion which may be exhibited by the 
child, whether it ho such as cannot proceed except fiom a 
living being, or is merely a quivering " of the Limbs, which 
sometimes takes place involuntarily after death, and the 
child is to be pronounced as having been born alive or dead 
accordingly. 

Devt ee Fourth, When a person has died involved in debt to 

cludes any the full amount of his property, it is not to be transferred 

inheritance to his heir, but remains subject to the same conditions as 

ae tas Gf it still belonged to him. Jf the debts should not absorb 
the whole of his estate, so much of it as is required for the 
payment of his debts remains subject to the same con- 
ditions, while the surplus is to be transferred to his heirs. 


SEcrion ‘Trp. 
Lixclusion from Inheritance. 1 


Entire or Exclusion is either from the whole inheritance or from 
partial. 9 part of one’s share. With regard to the first, the rule of 
Anre— law is that respect is to be paid to nearness of blood to the 
excludes deccased. Thus the child of a child cannot inherit with a 
ee child, whether male or female, in so much that there is no 
Illustra. iheritance for a son’s son, when there is only a daughter ; 
tions. = whilst, when there are several children’s children togcther, 
the nearer of them always excludes the more remote. 
Further, a child excludes all persons who are related to the 
deceased through his parents, or one of them,—as brothers 
and sisters and their children, grandfathers and their 
parents, paternal and maternal uncles and aunts and their 
children; and none can participate with children in the 
inheritance, except the immediate parents of the deceased 
and a husband or wife. 
Continued. | Upon failure of parents and children of the deceased, 
brothers and grandfathers succeed, a brother excluding the 


re: 
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child of a brother, and when there are several generations 
together, in different degrees of descent, the nearer is 
always preferred to the more remote. Further, brothers 
and sisters end their children, however remote, exclude all 
those who are related through grandfafhers—as paternal 
and maternal uncles and their children—but do not exclude 
the parents of these grandfathers, for a grandfather, low 
high soever, is always a grandfather, though when there 
are several generations together, in different degrees of 
ascent, the lowest in descent, or nearest to the deccased, 18 
always preferred to the more reinote. 

Uneles, paternal or maternal, and their children, how Continued. 
low soever, exclude the paternal and maternal uncles of 
the father, and, in like manner, the children of the father’s 
paternal or maternal uncles exclude the paternal and 
maternal uncles of the grandfather. 

Further, a person who is related to the deceased by the Full kins- 
father only is excluded by one who is related to him by clade half 
both father and mother, provided they are equal in class by father 
and degree. ae 

Lastly, a relation by blood, however remote, excludes and any 
an cmancipator ; and, in like manner, an emancipator, or eke 
his representative in the inheritance of the frecdman, is cludes an 
preferred to the surety foy offeneés, and the surety for shee 
ofitenccs is preferred to the fimdm. 

Partial exclusion, or the dininution of a share, is of two Partial 
kinds: exclusion by a child, and exclusion by brothers &™!- 
and sisters. A child, how low socver, and whether male A child 
or female, excludes the parents of the deceased from more ae 
than two-sixths of the estate, except in the case where, with Leon 
one daughter or two or more daughters, there is only one ay ay 
parent ; and reduces the husband or wife from the highest ot ae 
to the lowest share appointed for them respectively. Hero be in three 
it may be observed that there are three states in which a Sttcs. 
husband or wife may be with reference to the inheritance. 

First, there may be a child in any degree of descent, and 
in that case the share of the husband is a fourth, and that 
of a wife an eighth. Second, there may be neither a child 
nor any descendant of a child, and then the husband’s 
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share is a half, and the wife’s a fourth; and those shares 
can never be reduced by awl or increasing the divisor, 
as awl is not recognized by us. Thirdly, there may be 
neither an heir by blood nor any other by special connec- 
tion, and in that event a husband has his half and the 
remainder by virtue of the return or reversionary right, 
while the widow is restricted to her fourth. Upon this 
point, however, there are three different opinions. Accord- 
ing to one of these, she takes the remainder by virtue of 
reversionary right; according to another it never reverts to 
her ; while according to the third opinion, it reverts to her 
-on failure, that is during the absence of the Imam," but 
not if he is present. ‘The right doctrine, however, is that 
it never reverts to her. 
Brothers With regard to exclusion by brothers and sisters, they 
and sisters ; : . 
rednee the Prevent a mother’s share from exceeding a sixth of the 
mother’s inheritance upon four conditions. 
share to a . ; 
sixth,upon 1st. That they consist of two or more males, or one 
tis male ard two females, or four females. 
9nd. That they be neither infidels nor slaves." Whether 
a murderer would exclude is liable to doubt; but according 
to the most prevalent doctrine he would not. 
ard. That the father of the deceased be in existence. 
4th. That the brothers or sisters themselves be either of 
the full blood, that is, connected with the deceased by both 
parents, or be of the half blood on the father’s side; as 
also, according to the best founded opinion, that they exist 
separate from the mother, not in her womb. Further, 
the children of brothers and sisters have no effect in 
excluding the mother or reducing her share; nor of her- 
maphrodites have less than four any such effect, from the 
possibility of their all being females. 


i « By all the followers of the twelve Jmams, Imam Munouny, their 
twelfth and last spiritual as well as temporal leader, is believed to be 
still living, but to have retired from liman observation since his last 
appearance on earth.”"—/m. D , note p. 142. 
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SECTION Fourtu. 
Shares and their Combinations. 


The shares are six in number; a falf, a fourth, and Shares and 
an eighth, two-thirds, one-third, and a sixth. A half is ae 
the share of a husband when there is no child nor they are 
descendant of a child how low soever, of a single daughter Booey 
and of a single sister of full blood, or of half on the father’s 
side. <A fourth is the share of a husband when there is 
i child or descendant of a child how low soever, and of 
uw widow when there is none of these. And an cighth is the 
share of the widow when there is a child or descendant of 
a child how low soever."’ ‘Two-thirds are the share of two 
or more daughters, and of tio or more sisters of the full 
blood, or half blood on the father’s side. A third is the 
share of the mother when there is no child nor descendant 
of a child, nor two brothers Br sisters, to exclude or reduce 
her share en manner before mentioned, and of two or more 
children of the mother only, that is, half brothers or sisters 
of the deceased on the mother’s side. And a sixth is the 
share of each one of the immediate parents of the deceased 
when he has left a child or descendant of a child how low 
soever; and of his mother When ho has left full brothers 
or sisters or half brothers or sisters on the father’s side, 
the father himself being also in existence; and also the 
share of a single child of the mother only, that is a half 
brother of the deceased on her side, whether the child be 
male or female. 

Of the above-mentioned shares, some are susceptible Sharesthat 

: : : o and do 
of combinations with others, and some are not. Thus, & not com- 
half may be combined with its like, and with a fourth and bine with 
an eighth; but it does not combine with two-thirds, on ee 
account of the nullity of the doctrine of the awl, the 
deficiency in case of such a concurrence falling entirely on 
the two or more sisters, to the entire immunity of the 





12 When there is more thun one wife, the fourth or eighth, as the 
case may be, is divisible among them equally.—Post, p. 204. 
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husband. The half may also be combined with a third 
and with a sixth. A fourth and an eighth do not com- 
bine ; but a fourth may be combined with two-thirds, one- 
third, and a sixth. An eighth combines with two-thirds 
and a sixth; but does not combine with a third. A 
third does not combine with a sixth by name.” 
Usubat, or Connected with this subject of shares and their com- 
ees bination, are the two following rules :—First. There is no 
equalin room with us for succession by taasecb or lineal right?! so 
aa long as there is any right by fureezut or appointment of 
takethe shares; so that, when there is an equal in the case, but 
residue. one who has himself no sharc, he takes the surplus after 
the others have had their portions, by virtue of kurabut, or 
nearness of relationship to the deceased. Thus, suppose 
that there are both parents and a husband or wife. Here, 
the mother has a third of the estate, the husband or wife 
his or her share, and the father” the surplus ; and, if there 
were brothers also who would reduce the mother’s share 
to a sixth (without deriving any benefit themselves), she 
would have that share, the husband a half, andthe father 
the remainder. So also in the case of both parents, a 
son, and a husband, or of a husband and two half brothors 
on the mother’s side, and a full brother or sister, or half 
on the father’s side. Further, if the lineal relative be 
remote, he has no portion in the inheritance, and the 
surplus reverts to the sharers, with exception of the 
husband and wife; as, for instance, when there are both 
parents, or one of them and a daughter and a brother or 
paternal uncle. 
The Awl Secondly. The awl is null or not recognized with us. 
ced The occasion for it arises only in consequence of conflict 
Sheeahs. botween the claim of a husband or wife with the claims of 
the other heirs, and in cases of that kind the loss falls 


8 For examples of the above combinations, sce post, p. 382. 

4 That is, for the succession of C’subat, as such, according to 
the Hanifites. 

‘5 The father, though sometimes a sharer, is here only a resi- 
duary, his share being merged in the residue. 
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upon the father, ?° or the daughter or daughters, or a sister 
or sisters related by both parents, or on the father’s side 
only, to the exception of those who are related only 
through the mother; as, for instance, when the deceased 
has left a husband, both parents, ang a daughter, or a 
husband, ono parent, and two or more daughters, or a 
widow, both parents, and two daughters, or a husband 
with relatives on the mother’s side, and a sister or sisters 
by father and mother or by the father only.!7 


*'16 So in the original; but in pp 263, 395, the deficiency is said to 
fall only on the daughters, or sisters by full or half-blood, without 
any mention of the father. 

'7 These cases will be found on p. 396. 
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CHAPTER II. 
OF INHERITANCE LY “‘NUSUB”’ OR CONSANGUINITY. 


Thre ‘Tris comprises three classes or series of persons. The 
eae first class comprchends the father and mother of the 
First, deccased and his children. 
as If the father be alone, the whole property is his ; 
children. and if the mother be alone, a third of the property is 
Parents hers in right of her share, and the remainder by virtue 
when there of the return or reversionary right. If the deceased has 
children, loft both his parents and no children, his mother has a 
third, and his father the remainder. But if there aro also 
brethren of the deceased, the share of the mother is 
reduced to a sixth, and the father has the remainder, 
while the brethren have nothing. 
Children If the son be alone, the whole property is lus; and if 
ee there are more sons than one, it is divided equally among 
parents. them. If a daughter be alone, half the property is hers 
in right of her share, and the remainder by virtue of the 
return. If there are two or more daughters, they have 
two-thirds as their share, and the remainder by the return. 
When there are children of both sexes, the portion of each 


male is double that of a female. 


Parents When parents are combined with children, or when 
ane one parent is combined with children, each parent or the 
children 


together. single parent, as the case may be, has a sixth, and the 
children have the remainder equally if they are all males, 
and if there is a female or females among them, cach male 
With a as the portions of two females. And if the deceased has 
husband or Jeft a husband or wife with parents and children, the 
ae husband or wife takes the lowest share appointed for them 
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respectively, and the parents in lke manner, and the 
remainder goes to the children. When with the parents 
there is only one daughter, the parents have two-sixths, the 
daughter a half, and the remainder reverts to them all in 
fifths. Butif there be also brethren*of the deceased on 
the father’s side, the remainder reverts to the father and 
daughter in fourths.* If there is a husband with the 
parents and daughter, the husband takes the smallest 
share to which he is entitled; so also do the parents, and 
the daughter has the remainder.’ While, if for the 
husband we substitute a wife, cach sharer takes his or her 
share, and the remainder reverts to the parents and daughter, 
to the exclusion of the wife. But if there were brethren, 
the remainder would revert to the daughter and the father 
in fourths.“ If there is only one of the parents with a 
daughter, the property® belongs to them both in fourths ; 
and if there is a husband or wife with them, the surplus 
reverts to the daughter aud the single parent, to the 
exclusiongof the husband or wife. When there are’two or 
more daughters, the parents have two-sixths, and the two 
or more daughters two-thirds equally divided among them. 
If to these we suppose a husband or wife to be added, he 
or she would take the lowest shaye appointed for them 
respectively, the parents Would have two-sixths, and the 
two or more daughters the remainder; while, if there is 
only one parent, he or she would have a sixth, the two or 
more daughters have two-thirds, and the remainder reverts 
to them in fifths; and if there were a husband also, the 
deficiency would fall on the two or more daughters. If 


Pt eer emer “enema re ts 





1 That is, one-fifth of it to cach parent, and three-fifths tu the 
daughter. 

? One to the father and three to the daughters, in proportion to 
their original shares. 

3 Here there is a deficiency of onc-twelfth, which falls on the 
daughter.—See ante, p. 263. 

4 Because brethren reduce the mother to a sixth —See ante, 

eles 

, ’ Arab. Mal. Here it matters not whether the whole property 
or the remainder be mentioned, for they are divisible in the same 
proportions. 


Children’s 
clnidren 
represent 
their 
parents; 


but are 
excluded 
by imme- 
diate 
children, 


and the 
nearer 
genera- 
tions of 
them ex- 
clude the 
more 
remote. 


278 INHERITANCE. 


avain there were a widow, she would have her share, 
which would be an eighth, and the remainder would pass 
to the single parent and the daughters in fifths. But if 
there is a husband with both parents, he would havo a 
half, the mothcr a‘ third of the original estate, and the 
father the remainder ; while, if we suppose brethren to be 
added to these, the mother’s share would be only a sixth, 
while the father would still have the remainder. If with 
both parents there is a widow, sho has a fourth, the 
mother a third of the original, if there are no brethren, 
or a sixth if there aro, and the father the remainder. 


, Miscellaneous Cases. 


First. When there are no immediate children of the 
deceased, the children of his children represent their own 
parents, dividing the property with the immediate parents of 
the deceased. It scems to have been once made a condition 
of the succession of children’s children that there should be 
a failure of both the parents of the deceased; but tlis opinion 
is now exploded, and has been abandoned. But children 
prevent the succession of every one connected with the 
deceased through them, and also of every one connected 
with him through his: parents, as his brethren and their 
children, his grandparents and more remote ancestors, and 
his paternal and maternal uncles and their children. 
And all the descendants of the deccased are so arranged 
that the nearest to him is nearest also in succession to his 
property ; so that one generation does not inherit with 
another that is nearer than it to the deceased, and cach 
person inherits the portion of the person through whom 
he is connected with the deceased. Hence, the child, 
whether male or female, of a daughter inherits her portion 
(which is a half if she was alone or in conjunction with 
both parents), and the remainder reverts to such child in 
the same way as it would have done to her mother if she 
were alive; and the child, whether male or female, of a 
son inherits the whole property if he was alone, and the 
surplus, after deducting the shares of other heirs, if there 
were any in conjunction with him, as, for instance, 
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parents, or one of them, and a husband or wife. If therg 
are only children of a@ son and children of a daughter, the 
former take two-thirds of the property, and tho latter one- 
third, according to the best-founded doctrine. And if the 
deccased should have left a husband er wife, he or she 
would take the lowest share appointed for them respect- 
ively, while of the remainder, a third would pass to the 
children of the daughter, and two-thirds to the children of 
the son. 

» Second. In the division of a daughter’s share among Childrenof 
her children a male takes the portion of two females, in ea aes 
the same way as in the division of a son’s sharc among his the pro- 
children. But it has been said that a daughter’s children Portion of 


. : hy : two shares 
share her portion equally. This opinion, however, is now to a male 
abandoned. and one to 


a female. 
Third. The following things arc to be given to the Primo- 


eldest child of the deceased out of his property, viz. his body Sa 
clothes, his ring, his sword gnd his Koran; and he is liable recognized. 
for the payment or fulfilment of his unperformed prayers 

and fasts. Among the conditions of his right to these 

things it is required that he be neither a prodigal, nor 
deficient in understanding according to the approved opinion, 

and that the deceased should have left some other property 

besides them; for if he hes not, the eldest child has no 

special right to them. And if the eldest child be a female, 

they are to be given to the cldest male. 

Fourth. The grandfather and grandmother have no Grand- 
right to any part of the deceased’s estate when he is survived RYN, 
by either of his immediate parents; but it is proper and maintained 
becoming that a sixth of the original property should be oe 
bestowed on them when tho parent’s own portion exceeds immediate 
that amount; as for instance, when the deccased has left P*™'*: 
both parents, with a paternal and maternal grandfather and 
grandmother, his mother, having a third of the property, 
should bestow a half of her portion on his grandfather and 
grandmother equally, or if there is only one of them give 
the whole of the half to that one; and the father having 
two-thirds should bestow a sixth of the original property 


on the grandfather and grandmother equally, or if there is 
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only one of them give the whole of the sixth to that one. 
‘If one of the parents should obtain only a sixth of the 
inheritance and no more, while the other obtains a sixth 
and something in excess of it, the duty of maintaining 
the grandparents falls upon the latter to the exclusion of 
the former. And, if the deceased has left both parents and 
brethren, the maintenance of the grandparents is incum- 
bent on the father alone and not on the mother; while if 
the deceased is survived by both parents and a husband, 
the duty of maintaining the grandparents falls on the 
mother exclusively of the father. The paternal grandfather 
and paternal grandmother have no claim to maintenance 
excopt in the case of the deceased being survived by his 
father, nor the maternal grandfather or maternal grand- 
mother any claim to maintenance except in tho case of 
the deceased being survived by his mother. 

The second class of consanguineous heirs comprehends 
brethren and grandparents. 

When a full brother stands alone without any other 
heirs, he has the whole property. When there is another 
fall brother or brothers with him, the property is equally 
divided amongst them. If among the brethren there is a 
female or females, each male takes two portions and cach 
female one portion. <{f there is a full sister and no other 
heirs, she takes a half of the property as her share, and the 
remainder reverts to her by the return; while if there are 
two or more full sisters alone, they take two-thirds of the 
property in the first instance, and the remainder reverts to 
them in like manner. 

When there are no full brothers or sisters, the half- 
brothers and sisters on the father’s side come into their 
place. And the rule for them, when single or several, is 
the same as is applicable to the full brothers and sisters in 
like circumstances. No brother or sister on the father’s 
side only can inherit with a full brother or sister, by reason 
of the union of two causes of inhcritance in the latter. 

When achild of the mother only, that is, a half-brother 
or sister of the deceased on her side, stands alone without 
any other heir, the child, whether male or female, takes a 
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sixth first, and then the remainder by the return; and if 
there are two or more such children, they take a third 
equally divided among them, whether they be males or 
females, or males and females. 

If there are brethren of different, kinds, those con- Full 

nected by the mother only take a sixth if there is only one (yiren, 
such, or a third if there are two or more, the third being the father's 
equally divided among them in that case; and those con- a ae 
nected by father and mother take two-thirds, whether mother's 
there be one or more; but if there is only one, and that "“* 
one a female, she has a half of the two-thirds by appoint- 
ment, and the remainder by the return; while if there are 
two or more, and they are femalcs, they take two-thirds 
by appointment, and the surplus, if any,® by the return. 
Again, if those connected by the futher be males, the 
remainder, after satisfying the portions of those connected 
by the mother only, belongs to them equally ; while if 
there are both males and females, the division among them 
ig in the proportion of two shares to cach male, and one 
share to éach female. 

The grandfather when alone takes the whole property, Grana- 
whether he be on the father’s or mother’s side. So also 
the grandmother. And if there is a grandfather or grand- 
mother, or both, on the gother’y side, together with a 
grandfather or grandmother, or both, on the father’s side, 
those connected through the mother take a third in equal 
portions, and those connected by the father take two-thirds 
in the proportion of two parts to a male and onc part to a 
female. 

When a maternal grandfather and grandmother, or one Grand- 
of them, is combined with half-brethren on the mother’s hyn"* 
side, the grandfather is as a brother and the grandmother brothers or 
as a sister, and tho mother’s third is divided among them “““™ 
all equally. And in like manner, when a paternal grand- 
father and gra dmother, or one of them, is combined with 
a sister, or two or more sisters, by father and mother, or 
by the father’s side only, the grandfather is as the brother, 


ee a er A A OS! 
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and the grandmother as the sister, and the remainder, 
after satisfying the relatives connected by the mother, is 
divided among them in the proportion of two parts to the 
male for one part to the female. 

The husband ard wife take the largest shares appointed 
for them respectively, when they are combined with brethren, 
whether the brethren agree or differ as to the side of their 
connection with the deceased; those on the mother’s side 
taking their appointed portions of the original estate, and 
the surplus passing to those connected by father and 
mother, or failing them, to those connected through the 
father only. The deficiency, if any, falls on the portions 
of the full brethren or of those connected only by the 
father ; as when the deceased has Icft a husband with a 
half-brother or sister on the mother’s side, and a full 
sister; and if there is a surplus, as when there is only 
one on the mother’s side and a sister by both father and 
mother, the surplus goes to her alone. But if instead of a 
sister Ly both father and mother there were a sister by the 
father only, would she also have this special right to the 
surplus after satisfying the shares? ‘The question has 
been answered in the affirmative, because the deficicney, 
if there is any, by reason of the contending claims of a 
husband or wife, falls upon der, and also by reason of 
what is reported from Aboo Jaafer, on whom be peace, in 
the cuse of the son of a half-sister by the father and the 
son of a half-sister by the mother, in which he said, ‘‘ A 
sixth to the son of the sister by the mother, and the 
remainder to the son of the sister by the father.” But the 
report is weak, and it has also been maintained that 
the surplus should revert to those connected through the 
mother, and to the sister or sisters on the father’s sido, in 
fourths or fifths, as there may be one or more of them, on 
account of the equality of degree; and this opinion is 
preferred. 


Miscellaneous Cases. 


First. A grandfather though remote participates with 
brethren when there is none lower than him or nearer to 
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the deceased: but if there are grandfathers in differentevith 
degrees of ascent in combination with brethren, the lower eta a 
participate and the higher are excluded. are no 
Second. When the deceased has left a paternal grand- ele 
father and grandmother of his father® and a maternal Great- 
grandfather and grandmother of his father, and the like grand- 
of his mother, her grandparents have a third of the pro- ahaa 
perty in fourths, and the grandparents of the father have aya 
two-thirds of it between them in thirds, two of these being 
for his grandparents on the father’s side in the proportion 
of two parts to a male and one to a female, and the other 
of them being for his grandparents on the mother’s side, 
according to what has been reported by the Sheikh, 
on whom may God have mercy. So that the original 
number of shares, or three, has to be divided among two 
classes, and four must be multiplicd by nine, and the 
product, or thirty-six, again multiphed by three, which 
will give one hundred andeeight as the number of parts 
into which the estate must be divided in order fo give 
the several parties their respective portions without a 
fraction.’ 
Third. When there is a half brother by the mother, A half- 
and the son of a full brother, the fgrmer has the whole of ee 


the inheritance because he ®& nearer to the deccased. But re 
. ° ° Oa 10 
Ibn Shazan maintains that he ought to have only a sixth, prothor's 


and the son of the full brothcr the remainder, by reason ®". 
of the junction of two causes of inheritance in his case. 
The reason, however, is weak, for the rule with regard to 
the junction of several causes has effect only when accom- 


7 The 108 parts are thus apportioned :—One-third, or thirty-six 
parts, to the grandparents of the mother (being nine to each of the 
four), and two-thirds, or seventy-two parts, to those of the father. 
Of these seventy-two, one-third, or twenty-four, go to the father’s 
grandparents on the mother's side, among whom, being equally 
divided, they give twelve to each; and two-thirds, or fuorty-cight, go 
to his grandparents on the father’s side, but must further be divided 
between them, giving two-thirds, or thirty-two, to the grandfather, 
and sixteen to the grandmother. If these are all collected, it will be 
found that they make the exact sum of 108. 
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panied with equality of degree,® and docs not operate when 
the degrees differ. 
Brothers Fourth. On failure of brothers and sisters their chil- 
erect dren come into thcir places, and each one among them 
by their inherits the portion of the person through whom he is 
children, connected with the deceased. If there be only one, he 
takes the whole of the portion, or if there be several and 
they are all males or all females, they take the portion 
equally between them; but if they are partly male and 
partly female, the division between them is in the propor- 
tion of two sharcs to a male for one to a female, unless 
they are children of half-brethren on the mother’s side, 
when ,the division among them is also equal. And the 
children of a brother take the remainder, like their father ; 
the children of a full sister take a half, that is, the share 
of their mother, but take nothing by way of return; and 
the children of two or more sisters have two-thirds, except 
when there is a deficiency of property by reason of the 
concurrence of a husband or wife, when they have the 
remainder, as happens to those who are connected with 
the deceased through lis father. 
And on If there are no children of full brethren the children of 
ankle half-brethren by the father come into their place; and the 
offal children of a half-brother or wister on the mother’s side 
eeeir or have a sixth; while if there are children of both they have 
half onthe a third, each set taking the share of the person through 
es whom they approach to the deceased, and dividing it 
into their among ‘themselves equally. If there are children of 
aS brethren of different kinds, the children of half-brethren 
on the mother’s side take a third, and the children of full 
brethren take two-thirds, while the children of half-brethren 
by the father are entirely excluded. If in combination 
with them there is a husband or wife, these take respectively 
the largest share appointed for them ; and those connected 
through the mother only take a third if they are more than 
one, or a sixth if only one, and the remainder goes to the 
full brethren whether it be more or less, or, failing them, 


® See p. 332. 
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to the children of brethren connected through the father 
only, though as to the more there is some doubt, as has. 
been already said. And if grandfathers are combined with 
them, they divide the estate with them, as they do with 
brethren, as already explained. ‘ 

The third class of consanguineous heirs aro the Classthird: 
paternal and maternal uncles and aunts of the deccased, Unclesand 
A paternal uncle, when he stands alone without other paternal 
heirs, inherits the whole property. So also do two or Beas 
more such uncles in the like circumstances, dividing it 
equally among them. The same is true with regard to 
one or more paternal aunt or aunts. When there are 
paternal uncles and aunts together, cach male has the 
portion of two females. When they are of different kinds, 
the half paternal uncle or aunt on the mother’s side has 
w sixth, or if there is more than one, a third, males and 
females taking cqually, and the remainder goes to tho full 
paternal uncle or uncles, and aunt or aunts, in the pro- 
portion of two shares to a male for one to a female; half 
paternal uncles and aunts on the father’s side being entirely 
excluded by full paternal uncles and aunts, and coming 
into their place when there are none. 

The son of a paternal uncle docs not mberit with a Paternal 
paternal uncle, nor any ondgwho is fore remote from the ae chs 
deceased inherit with one who is nearer to him, except in son of one. 
one case, which is that of the son of a full paternal uncle 
with a half paternal uncle ou the father’s side, when the 
former is preferred while the case remains exactly so; but 
if it is changed by the addition of a maternal une ‘le the son 
of the patoradl uncle is excluded. 

A maternal uncle when ho stands alone without other Maternal 
heirs has the whole property. So also have two or more a ane 
maternal uncles; and in like manner a maternal aunt, or 
two or more maternal aunts. When there are both 
maternal uncles and aunts, there is no distinction in 
favour of the male sex and all shure alike. But if they are 
of different kinds, those connected through the mother only 
have a sixth if single, or a third if there are several of them, 
males and females sharing alike, and the remainder passes 
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to the full maternal uncles and aunts in the proportion of 
“two parts to a male and onc to a female; the half maternal 
uncles and aunts on the father’s side being excluded by 
them or coming into their place when there are none. 
Paternal If there are both paternal and maternal uncles or aunts, 
eee the maternals take a third, even if there is only one of 
nucles and them, and whether male or female, and the paternals two- 
aan “m- thirds, even though there is only one of them, and whether 
male or female. If the maternals are of one kind, a male 
has the portion of two females. But if they are of different 
kinds, those connected by the mother only take a sixth of 
the third if single, or a third of it if there are more than 
one in equal shares, and the remainder of the third goes to 
those’among them who are connected by both father and 
mother, and the paternals take the remaining two-thirds, 
in the proportion of two parts to a male for onc to a female, 
if they be all on the same side; and if they be ef different 
sides, then those connected by the same mother only take 
a sixth if single, or a third if two or more equally betweon 
them ; and the remainder of the two-thirds goeg to the full 
paternal uncles, in the proportion of two parts to a male 
for one to a female; and those of them who are connected 
by the father only are entirely excluded except on failure 
of those connected through both father and mother. 
Paternal When a paternal and maternal uncle and aunt of the 
ayn qj father, and a paternal and maternal uncle and aunt of 
grand the mother are combined, it is said, in the Nikayah, that 
rian pape those connected through the mother only have a third 
bined. equally between them; and those connected through the 
father have ‘two-thirds, one being for his maternal uncle 
and aunt equally, and two-thirds for his paternal uncle and 
aunt in the proportion of two parts to a male for one to a 
female; so that the original number of shares, or three, 
being divisible among two classes, four must be multiplied 
by nine, and the product, or thirty-six, again multiplied 
by three, which will give one hundred and eight, as the 
number of parts into which the estate must be divided to 
give the several parties entitled their respective portions 
without a fraction. 
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Miscellaneous Cases. @ 


First. Paternal uncles and aunts of the deceased Uncles and 
and their children, how low soever, and maternal uncles ti me 
and aunts of the deceased and their children, how sina 
low soever, have a better right to his succession than ee 
the paternal and maternal uncles and aunts of his uncles and 
father, and the paternal*and maternal uncles and aunts au 
of his mother, because his own uncles and aunts are 
nearcr to him in degree, and their children come into 
their places. When there is a failure of full paternal 
and maternal uncles and aunts of the deceased and of 
their children, how low soevor, the paternal and maternal 
uncles and aunts of his father, and the paternal and 
maternal uncles and aunts of his mother and _ their 
children, how low soever, come into their placcs; and so 
on to other ascending gencrations, the lower gencration 
being always preferred to the higher. 

Second. The children of uncles and aunts on different Children 
sides tak& the shares of their parents; so that the sons of ead 
a half paternal uncle on the mother’s side take a sixth ; their 
and if there are sons of two such uncles, they take a hind: poe 
while the sons of the full paternal uncle and aunt have 
the remainder. And the game rute is applicable to the 
sons of maternal uncles and aunts. 

Third. When two causes of inheritance combine in the When two 

same person, he inherits by virtue of both, if one of them Cy. in 
does not counteract or impede the operation of the other ; one person 
as in tho case of a son of a half paternal uncle on the eer by 
{father’s side, who is also the son of a half maternal uncle both. 
on the mother’s side, or the son of a paternal uncle who 
is also the husband, or the daughter of a paternal uncle 
who is also the wife, or a half paternal aunt on the father’s 
side who is also a half maternal aunt on the mother’s side. 
If one of the causes is an impediment to the operation of 
the other, the person in whom they combine inherits by 
virtue of the impeding cause, as in the case of the son of a 
paternal uncle who is also a brother, and inherits by virtue 
of brotherhood alone. 
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Hushand : Fourth. When there is a husband or wife with maternal 
es uncles and aunts and paternal uncles and aunts, the hus- 


with uncles hand or wifo takes the highest share appointed for them 
peaches respectively, and those connected by the mother have their 
ey original share of the inheritance, while the remainder goes 
"to those who are connected both by father and mother ; 

or failing them, to those connected through the father only. 
Childrenof Fifth. The rule for the children of maternal uncles and 
ee , aunts combining with the husband or wife is the same as 
sunts when the rule for the uncles and aunts themselves in that com- 
pHa bination. Thus, if there is a husband or wife with sons of 
husband or a maternal uncle, and also sons of a paternal uncle, the 
ee “husband or wife takes his or her appointed share, and tho 
ruleasthcir gons of the maternal uncle have a third of the original 
parents. state, while the remainder passes to the sons of the 


paternal uncle. 


CHAPTER II.! 
O¥ THN ACKNOWLEDGVENT OF NUSUB. 


Liris comprehends the following cases :— 

First. The acknowledement of a youne ebild’s nusub Three, 
. . er ° ., _ conditions 
18 not established unless the sonship be possible, the elild necessary 
unknown, and there is no one who disputes it with the ea 
acknowledecr. The aclnowledgement is restricted by these knowledg- 
three conditions, so that, if the person seknowledged be ae s 
oldcr than the acknowledger, or his equal in age, or only child. 
so much younger than him that the difference hetween 
their ages*is less than is usual between parent and child, 
the acknowledgment cannot be accepted. So, also, if one 
should acknowledge the child of a woman belonging to 
hin, between whom and himself there has been such a 
distance as to preclude his having access to her during the 
like of the child’s ace,® or if the child be of known nosah, 
the acknowledgement cannot be accepted. In lke manner, 
if there is any one who disputes the sonship of the child 
with the acknowledger, the acknowledginent cannot be 
reecived without proof. The assent of a voung child is aoa 
of no importance. But should not some regard be had portance. 
to the assent of the person aclucewledged when he is 
adult 2? Apparently not, according to what the Sheikh has 
said in the Nihkayah, but otherwise, according to what he oe 
has said in the Afubsoot, and is most agreeable to the person 
gencral principles of the law. So that, if the adult should fem 
ee ae ~ ‘“ a abe adult. 

1 This short chapter has been introduced here from the Book of 


Thrar, or acknowledgment.— Shuraya, p. 376. 
2 Qomr. The words which I have translated literally scem to 
indicate access, at or about the time of thie cluld’s conception. 


PART If, U 
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Andassent deny the nusub, it is not established. And it is quite clear 


sea that the nusud of any other than a child cannot be esta- 


-acknow- blished by acknowledgment, without the assent or concur- 

ledge : Sas 

essential in rence of the person in whose favour it is made. When 

the case of the acknowledgment is of any other than a child of the 

eae peeas loins, and the acknowledger has no other heirs, and the 
person acknowledged has assented to the truth of the 
acknowledgment, mutual rights of inheritance are esta- 
blished between the parties; so, however, as not to affect 
the rights of others than themselves. And if the acknow- 
ledger has any known heirs, his acknowledgment of nusub 
is not to be accepted. 

Acknow- Second. When a person has acknowledged a young 

ea child as his offspring, and the aswb is established, but is 


pene by subsequently denicd by the child on his attaining to 
Aenint on puberty, no regard can be had to his denial, because the 


attaining §yusub had already becn established previously to it.° 


puberty. EADY, . oe z 
If the child Third. When the child of a deceased person has 


of a acknowledged another to be his child also, and the two 
Sig then concur in acknowledging a third, the nuoub of the 
acknow- third is established, provided that the two first are just or 
a a to Lightcous persons ; but if the third should deny the second, 
be his the nuswb of the second would not be established, and the 
eras third would take half the cstate, the first a third, and the 
acknow- second a sixth, being the complement of the share of the 
thigh, ‘ig orst. If, again, the two first wore of known nusub, and 


nusub is ghould both acknowledge the third, his nusub would be 

Pee established, provided the two were just or rightcous per- 
sons; and though the third should deny the nusuwb of cither 
of the other two, no regard should be had to his denial, 
and the estate of the deceased must be divided among 
them all in thirds. 

Anheirto ourth. If a deceased person has left brothers and 

a deceased g wife, and the wife acknowledges a child to be his, her 

anal share of the estate 1s only an eighth; and if the brother 


ledges ~—s should assent to her acknowledgment, the whole of the 
another to 


* This reason would apply equally to a subsequent denial by the 
acknowledger himself. 
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remainder would go to the child, to their own cutire be nearer 
exclusion. In like manner, every one who is in appearancé Lanne 
an heir, and acknowledges another person to be nearer to must sur- 
the deceased than himself, must surrender to such person an 
the whole of whatever may be in his hands that belonged him. 

to the deceased. But if the person ackhowledged is equal 

in degree to himself, he has only to surrender out of his 

own share a due proportion for the share of the person so 
acknowledged. If the brothers in the supposed case 

should deny the person acknowledged by the wife, they 

would take three-fourths of the property, and the remainder 

of her share would go to the child. 

Fvfth. When a vont: of unknown nesub has died, and Acknow- 
a person acknowledges him to have been his son, the asad oe 
is established, whether he were of tender age or more deceased 
advanced,’ and whether le has left any property or not. 2h or 
Accordingly, his inheritance belongs to the acknowledger ; vuswb 

entitles the 
und the case is not affected by any suspicion that an neh nawe 
attach to his motives in suck circumstances, as it would be Ieduer 
if the pergon were alive and had property. In the caso of ie 
2 deceased person, the absence of asscut is of no Lmport- 
ance, even though he were adult, for, beme dead, he 
comes within the meaning of the vase of a little child. 
So also, if a person should acknowledge al insane person 
to be his son, the absence of his assent is of no conse- 
quence, as no regard can be had to the words uttered by a 
person in such circumstances. 

Sixth. When a female slave has borne a child, aud her on of an 
master acknowledges the child to be his son, it is affiliated iedeient 
to him, and adjudged to be free, provided that the woman Pease 
has no husband. And if a man should acknowledge as childofone 
his son the child of one of his slaves, pantienlanine the ve 
child, he is in like manner to be affiliated to the acknow- slaves. 
ledger ; and if another of his slaves should allege that it 
was her child which he acknowledged, the question is to 


be determined by the word and oath of the acknowledger. 


ween ee ee 





ee em ae inten ces 





* Subee. 
5 The word in the original is kubeer ; but its usual meaning, 


adult, is inconsistent with his being a suber. 
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If he should die without purticularizing the child, the 
Sheikh has said that the heir should specify some one in 
particular, and that, if le should refuse to do 80, tho 
question must be detcrmined by casting lots. But it were 
better to say that recourse should be had to lots absolutely, 
that is, without any such distinction, when the acknow- 
ledger himself has dicd without particularizing the child. 
When the Seventh. If a person having three children by a slave 
heen should acknowledec one of them to be his son, then, 
children whichever of them he m»y particularize as the one in- 
Se tended, wonld be free, and the others be slaves; and if 
ledgment thore should be any doubi as to the individual particu- 
eer larized, or the acknowledyer should die without particn- 


one of 
them. larizing any of them, the mdividual must be determined 


by casting lots. 
Two male Highth. The te-t mony of two just or righteous men is 
witnesses required for the establishment of a ease of ausub, The 


required to ; ‘ ; 
establish a testimony of one man and tio women is not sufficient 


4 for the purpose according to the most approved opinion. 
Nor can it be established by the testimony of one man and 
an oath; nor by the testimony of two profligates, oven 

Testimony though they sLould be heirs to the deceased. 


aD of Neth. It two brothers, bomg just persons, should 
YY UT's , . : : 
a deceased testify to another being a son.of the deceased, his misud 


net ea and right to the inheritanee would be established, but there 


child would be no reciprocity; and if the brothers are profli- 
sufficient i a ; , 

Fo astablich gates, though his qursid would not be established, he would 
its nusub. still have a right to the inheritance in preference to them. 


Acknow- Tenth. If a person should acknowledge two heirs of a 


ledgment ; 
of che her Ueceased person preferable to himself, and cach of them 


of a should assent for himsclf, their niusub would not be esta- 


d d : ; : : : 
SecHnOE blished, but they would still have a right to the inheri- 


two others tance, and he must surrender to them whatever may have 
as prefer- : 
ableto come to his hands that belonged to the deceased; and 


ee though they should mutually deny as between themselves, 
establish that is, each deny the right of the other, no regard is to 


ae be had to their denial. If avain, a person should acknow- 
hinto ledge an heir preferable to himsclf, and then acknowledge 


surrender another preferable to them both, and the person first 
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acknowledged should assent to or confirm the latteg the pro- 
acknowledgment, any property which belonged to the vy © 
deceased in the hands of the acknowledgcr must be sur- 
rendered to the person sccondly acknowledged. But if 
the person first acknowledged should sefuse his assont to 
the second acknowledgment, the property must be surren- 
dered to the person first acknowledged, and the acknow- 
ledger become debtor tu the person secondly acknowledged. 
Where the person secondly acknowledged is equal in 
logree to the person first acknowledged, and the latter has 
refused his assent to the second acknowledgment, the 
acknowledeer must make over to the person secondly 
acknowledged a similar half of what was obtained by the 
first. 

duleventh. Tf w person should acknowledge another ag An heir 
the husband of a deceased woman who has left a child, he ee 
must give up a fourth of his own share, or aw half if there another 
be no child, to the persom so acknowledged ; and if he inane om 
should then acknowledge another husband, the acknow- wile of the 

; decensed 

lelgment could not be received. TF the persou first must give 
acknowledged should negative the acknowledgment in ne 
his favonr, he would make the acknowledger debtor to portion of 
the person secondly acknowledged for a similar of what ae 
the first acknowledger me have obtained. If again, a 
person should acknowledge a woman to be the wife of 
one deceased, who has also left a child, he must give up 
to her one-eighth of whatever muy be in his hands, or a 
fourth if there be no child. Wf he should now make a 
similar acknowledement in favour of another woman, he 
becomes debtor to that other for a similar tu half of the 
portion of the first, that is, if she refuse her assent to the 
second acknowledgment ; und if he should acknowledge a 
third, he must give her a third of the share; and if he 
should acknowledge a fourth, he must give her a fourth of 
the wife’s share; aud if he even go so far as to acknow- 
ledge a fifth, and cne of the othcrs should deny it, no 
regard is to be had to the denial so far as he is concerned, 
and he must give to the person last acknowledged an 
equivalent to the portion of one of the others, 


Pile 
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CHAPTER IV. 


RULES REGARDING THE INIIERITANCE OF SPOUSES TO 
BACH OTITENR. 


Muinal First. A wife inherits from her husband, though he 
ae _ Should not have consummated with her; and he in like 
notaffected manner inherits from her. And though she should have 
rere Doon revocably repudiated, yet still their mutual rights of 
revocable, inheritance remain if one of them dic during tho addut. 
ee But a woman absolutely separated from her husband has no 
vocable, right to inherit from him, nor he from her ; as fot example, 
a wife who has been repudiated three times, or before 
consummation, or when past child-bearing, or not within 
the years of menstruation, or one who has been released by 
hoold,* oy moobarat,’ or is in her iddut after connection 
under a semblance of right, or after cancellation. 
Aa Second. A wife, when there is no child of the deceased, 
several asa fourth part of his estate, and an eighth if he has left 
wives they g child. If there are more wives than ono, they divide the 


share : 
equally. fourth or the eighth, as the case may be, equally between 


them. 

Case of Third. When a man has repudiated one out of four 
diate Wives, and married another, and there is a doubt as to which 
and of the first four the repudiation applied, the last married 
seus ., nas a fourth of the cighth, and the remainder is to be 
her stead. divided amongst the others equally. 

Case of Fourth. When a girl under puberty has been married 
children py her father or paternal grandfather, her husband inherits 


married hy : ; j 
their father from her, and she from him. So also if two young children 





1 Sec ante, p. 120, ? Ante, p. 136. 
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are married to cach other by their fathers or paternal or paternal 
grandfathers, they have mutual rights of inheritance. But 

if they should be contracted in marriage by any other than py others* 
their fathers or paternal grandfathers, the contract remains than these. 
in suspense till assented to by the spouses themselves 

after arriving at puberty and discretion; and if one of them 
should dic before such assent has been given, the contract 
would be void and there would be no right of inheritance. 

And the same would be the result though one of them 
should attain to puberty and asscnt to the marriage, if the 
other should die before puberty. Butif the onc who assented 
should die, the share of the other ought to be separated 
from the rest of his or her estate, and kept while the other 
survives, and if on sttaining to puberty he or she should 
reject the marriage, the contract would be void, and the 
party have no right toa share in the inheritance. Tf, on the 

other hand, the marriage were assented to, the contract 
would be valid, and the pasty must be sworn that the assent 

has not keen given from greed to partake in the déecased’s 
inheritance. 

Lifth. When the wife has had a child by tho deecased me 
she inherits out of all that he has left; and if there was no haa ei 
child she takes nothing out of the seaeol land,® but, child docs 
her share of the value of fhe houschold effects‘ and build- in ae 
ings is to be given her. It has been said, however, that oe 
she is to be excluded from nothing except the mansions 
and dwellings ; while Moortura Cie God be pleased with 
him) has expressed a third opinion to the effect that the 
land should be valued and her share of the value assigned 
to her. But the first opinion is that which appears to be 
best founded on traditional authority. 

Sicth. Marriage contracted by a man in sickness is Marriage 
dependent on consummation. So that if he should die 5 -"sean : 
of the illness without having consummated the contract, sickness 

void if not 
it is void, and the woman has no right to dower or a sharo ¢ coneai 
in his inheritance. This doctrine is according to a report mated. 


of Zurarut, from one of the two on whom be peace. 


3 Arab. Ara Arab. Alut. 
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CITAPPTER V. 
OF INUURITANCH BY WULA OR PATRONAGE. 


Three Tris cause of inheritance is of three kinds, as already 
hinds. mentioned :—? 


T.—Tire Wala of Lomancipation. 


Dimanci- The emancipator 1; heir to the freedman when the 
ee emancipation is voluntary and gratuitous, and when the 
freedman, cCmancipator is not frecd from responsibility on account 
of his cffences, provided that the freedman hag no con- 
sanguineous heir to suceced tu him. but if the slave were 
emancipated as a maticr of duty, as m the case of expia- 
tions or vows, the emancipator has no right to his inherit- 
ance. So also if, in making the emancipation, he stipulated 
to be freed from responsibility on account of the slave’s 
offences. [cre a question arises whether if be necessary 
for security from such responsibility that witnesses should 
be called upon to attest the stipulation. It would scem 
not. When the responsibility for ofences is renounced 
at the time of the emancipation, tle slave is termed a 
saibah. If the emancirated slave has a consanguineous 
heir, whether he be near or remote, a sharcr or otherwise, 
the bencfuctor has no title to the succession. And if the 
slave has left a husband or wife, the spouse’s share is to 
be deducted, and the remainder only given to the benc- 
factor, or his representative in the event of his death. 
When When all the above conditions concur, the bencfactor, 


there are. . ; ss . 
ceva)? if alone, takes the inheritance; or if there are several ol 


ehianci- 





1 Ante, p. 261, 
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them, they are partners in the wula in shares,’ Whether pators the 
they be one man and one woman, or there be several of Feces . 
cach sex. On failure of the benefactor, the ula belongs amongst 
to his children, both male and female, according to Ebn im: 
Buabooya; and the opinion is good, ayl agreeable to what ae 
is stated in the Whilaf in the case of a male emancipator. ee his 
But according to Mofec!, the wale belongs only to the ee 
rmaale children, to the exclusion of females, whether the 
benefactor were male or female. While the Shethh 

has said, in the Nehayah, that the irula belongs to the 

unales, exclusively of females, if the emancipator were a 

male; and if she were female, thatit belcugs to her asibdt, 

or paternal male kindred. Avd this option is attested or 
confirmed by several traditions. 

The father and mother of the emancipator participate But if he 
with his children in the «ala or inheritance of bis freed. 3 ket 
putin; but none other of lis relatives share, 50 long as mother 
there is any of these. Aud the children’s children come a 
into the place of their parents on fuilure ef them, each tietpates. 
taking the share of the person through whom he was eon- 
nected with the ceceascd cnianeipator, as in the case of 
ordinary theritauce. On failure of parents and clildren Then his 
of tho emancipator, his brothers succecd. But as to the brethren. 
rieht of sisters to participade iu thé inbciitance, there is : 
duicrence of epinion, though, accordipz to thut winch is 
best supported by tradilional anthority, they oncht to sue- 
ceed; for wale Corresponds to aisub or consanguinity. 
Cirandfathers and grandmothers partierpate with brothers ; With his 
nud, on failure of all these, paternal uncles and aunts and a 
their childrca, the nearcr bemeg preferred to the more fathersand 
remote; while no relative connected only through his ee 
mother with the emuneipator, such as his brethren on her 
side, and his maternal uncles and aunts, or grandfathers 
and grandmothers, has any title to inherit the wula. On 
fuilure of relatives of the benefactor, the Aloolee-al-imowld ? 
inherits; and on his failure, lis relatives on the father’s 

2 T suppose in proportion to their original shares in the slave. 


¢ Emuncipator of the emancipated. This supposes that the 
emancipator may have becn an enfranchised slave. 
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side succeed, to the exclusion of those related only through 
the mother. 

* Freedman In no case is the freedman heir to his benefactor, 
Fev enig Whose inheritance, if he has left no heirs of his own, 
emanci- belongs to the Jim‘m, to the cxclusion of the frecdman. 
vcle ean. ANd wulu can neither be sold, nor given, nor made the 
not be sold subject of a condition in sale. 
or given. 

Miscellancous Cases. 


The in- Iirst. The inheritance of the children of an enfran- 
area chised female belongs to their own cmancipator, though 
children of they were emancipated with their mother, in the womb, 
a one and their ula is not shifted or transferred to her eman- 
slave cipator. But if not conceived till after her emancipation, 
oe their wula would belong to the mother’s emancipator if 
emanci- their father be a slave. If, however, their father were 
pater. free by origin, the wale of the children would not belong 
to the emancipator of their mother; while if their father 
was an*enfranchised slave, it would belong to his eman- 
cipator. And in like manner if their father were eman- 
eipated after their birth, their wula would shift from the 
emancipator of their mother to the emancipator of their 
father. ; 
Butifborn Second. If a slave should marry an enfranchised 
sabia woman, and have children by her, their wula would belong 
enfrau- to their mother’s cmancipator. But if the father were 
eee dead, and their grandfather were emancipated, the Sheikh 
father is ahas said that the eula would shift to tho emancipator of 
alive, their the grandfather, because he is in the place of the father. 
he outs And in like manner, if the father were alive, and should 
theemanci- be emancipated after all this, the wala would shift from 
Jator ot, the emancipator of the grandfather to the emancipator of 
the father, because he is nearer in degree. 
Thongh Third. If an enfranchised slave should deny the child 


oe of his enfranchised wife, and the child should die without 


franchised, any consanguineous heir of his own, his wula would belong 
te to the emancipator of his mother. And though the father 
children, should subsequently acknowledge the child, neither he nor 


pada his emancipator would have any title to his inheritance ; 
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for though the nausub or paternity of the child revives in longs to 
such a case, the father does not inherit to him, nov, con- ly 
sequently, any one connected through him with the child. pator. 

Fourth. Wula shifts from the emancipator of the Wuta 
mother to the emancipator of the father, and, failing him, ce from 
to the wswbah, or lineal relative, of the cmancipator, and, mother's 
failing him, to the emancipator of the wsubah of the father’s pa: 
emancipator; and it docs not revert to the mother’s eman- emanci- 
cipator. If, then, the cmancipators and their wsubat! pator. 
should all fail, and the enfranchised slave should have left 
any one responsible for his offences, such person would 
take the wula, otherwise it passes to the Zmém. 

Fufth. A woman has emancipated a slave who sub- The wula 
sequently emancipates another; if tho first should dic ee 
without consanguineous heirs, his inheritance would be- chised by 
long to his emancipator; and if the sccond should die ee 
without such heirs, his inheritance would belong to hig the latter, 
emancipator; and if he ce dead without leaving heirs Le eer 
of bloods the wula of the second would belong to the his heirs, 
emancipator of the first. And if a woman should purchasc ae 
her father, and he becoming free in consequence should pater. 
emancipate another slave, and subsequently dic, after all 
which tho slave enfranchised by the father should dio also 
without any other heir besfdes the woman, the inheritance 
of the emancipated slave would belong to her,—half by 
name or as her share, and the remainder by virtue of the 
return, and not by ¢tdsecb or lineal right, if we can say that 
the children of an emancipator inherit the «ula, though 
they be females ; but if we cannot say so, she succeeds by 
virtue of the aula. 

Sirth. Tf a slave should beget two daughters on The in- 
an enfranchised woman, and they should both concur in pe 
purchasing their father, and he being now free should then purchased 
die, his inheritance would belong to the daughters by virtue Anes 
of their appointed shares in his estate, or their right to the ana conse- 
return, and not by right of wala; for inheritance by the sbareaed 


latter right does not combine with inheritance hy musub free, be- 
BE cis Bid. eiRe t yate aiak JONR TO 


4 Pl. of Usubah. 





eo 





aed 


them ns 
ordinary 
heirs, and 
not by 
wula. 


The in- 
heritance 
of a slave 
purchased 
and en- 
franchised 


by a father 
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or consanguinity. And if the two daughters should die, or 
one of them should dic, leaving the father surviving, the 
inheritance would belong to the father; but if he were dead 
the inheritance of the daughter who died first would belong 
to her surviving sistcr by share and return, and there would 
be no inheritance for cmancipators by reason of the existence 
of an heir of blood. If we suppose the surviving sister 
were to dic, would the emancipator of her mother inherit ? 
Upon this point there is some doubt, the removal of which 
depends on the question whether the wwa is drawn to the 
daughters by means of the emancipation of their father or 
not? Perhaps, however, it is nearer the trath to say that 


and one of there would be no such drawing of the inheritance on the 


his two 
SOTIS, 


belongs, in 
ease of the 


father’s 
death, to 
the two 
bons, In 
the pro- 
portion of 
three- 


fourthsand 
one-fourth. 


The wula 
(fa son 
begotten 
by a slave 


& 


ground that wala docs not combine with consanguinity and 
emancipation. 

Serenth. Jf one of two sons should concur with their 
father in purchasing a slave and then emancipating hin, 
and the father should then die, after which the enfranchised 
should also dic, the child who purchased him in copeurrence 
with the father would have tlice-fourths of his inheritance, 
and his lnother the remaining fourth. 

Tnighth. When a slave has begotten a gon on a freed- 
woman the wild of the son belouss to the cmancipator of 
his mother, and if the sen should purchase a slave and 


on a freed- emancipate him, the wide of that sleve would belong to the 


woman 


belongs to Fon. But if the same slave shonld purchase the father of 
her eman- jig emancipator, and then enfranchise him, the wula of the 


cipator, but 


shifts to 


the emans 


cipator of 
the father 
if he is 
enfran- 
chised. 


son would shift from the emancipator of his master to the 
emancipator of lis father, and each of the two (that is, the 
son and the slave) would Lecome moirla to the other. If in 
these circumstances the father should die, lus inheritanec 
would belong to the son, but if the son should dic without 
a consanguineous Leir, his eala would belong to the 
emancipator of hisfuther ; andifthe enfranchised slaveshould 
dic without consanguineous heirs his wala would be for the 
son who originated his emancipation, and if they both die 
without consanguineous heirs the Sheikh has said that the 
emancipator of the matter would have a preferable right to 
the wula ; but this is liable to douht. 
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IL—Vhe wale of responsibility for offences. 

When one person engages with another that he will he Mow this 
responsible for whatever may happen to him, and have his”. 
wula, the engagement is valid, and the inheritance of the tuted. 
person on whose behalf the engagcmé@nt is made is the 
established right of the engager. But such an cneagement 
‘an be entered into for a sarbal only who is not subject to a 
wala, as, for example, one Cufranchised for expiation or in 
performance of vows,—or for one who has no heir of origin; 
and such a person, that is the engaver, dues not inherit 
except on cutire failare of cousangnineous heirs, aud on 
failure of an cmaneipator. But heis before the Dm. A 
husband and wife, however, take with hin the hichest shares 
uppointed for them re-pectively. 


Ui—The Wala of Dreams, 

When there is no surety for offences the Jindivis tho heir The Indm 
of a person who has no otlfer heirs; and this is the third — 
kind of wela. If then the Jimi be present?’ the property 
belongs to him to do with it as he pleases. ifly, on whom 
be peace, was accustomed in such cases to give the property 
{o the poor and iudigent of the deceased's city, and the 
weak and infirm among his pdghboyrs, gratuitously. And 
if the Imdm is abseut® The property is to he divided 
mnong the poor and indigent, aud nob to be given up or 
surrendered to any other but a ri¢htcous sultan or ruler, 
oxcept uuder fear or actual compulsion. 


Miscellaneous Cases. Spoils of 


- : ‘ : . war belong 
First. Whatever is teken from nssociators® in actual Pecan 


warfare belongs to the combatants, after deducting the batants, — 

: ribed fifth at whatover is 7 but what is 
Lhooms or preseribed fifth. Dut whatever is taken from garen trom 
them by a band of assailants? without the permission of infidels by 





troops act 
it ie ai an : TT TG with 
5 See ante, p. 272, note". out the au- 
6 All people who deny the unity of the Deity, among whom 
Christians are supposed to be included. ; 


7 Literally, cavalry from five up to three or four hundred.-- 
Freytag. 
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thority of the Imdm belongs to him; and whatever is abandoned by 


pleas to “ssociators through fear, or becomes separated from them 


him. without warfare, also belongs to the Imdém ; while what is 
taken from them by way of composition or jucyut (poll- 

Whatis ®x) belongs to the warriors, and failing them is to be 

an from divided among poot Mooslims. 

pei of Second. What is taken by sudden attack from cnemics, 


ene must if in time of peace, must be restored to them; otherwise 
e re 


turned, _ it belongs to the takers, but is subject to the fifth. 

The Imém Third. When a soldicr dies leaving property and 
rie having no heir, the property belongs to the Imdm. 
soldiers, 
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CHAPTER VI. 


APPENDAGES TO THE LEGAL CAUSES OF SUCCESSION. 


SECTION F'rrRsr. 


Of Succession to the Child of a Moolainah, or Woman 
who has been separated from her Husband by Lian, and 
to a Wulud-ooz-zina or [legitimate Child. 


Tue heirs to the child of a woman who has been the heirs 
separated from her husband by lidn are his own children o thecluld 
and his mother; the mother taking a sixth, and the precated 
children the remainder, in the proportion of two shares eget Naas 
to a male for one to a female. If there is no ehild, the children, 
whole of the property gocs to the mother, a third as her i 
appointed share, and the remainder by virtue of the return. mother’s 
But, according to one report, she inherits only a third, and & 

the remainder goes to the’ Imdm, who is responsible for 

the fines of such a person. The first, however, is the more 
prevalent doctrine on the subject. Upon failure of both 

mother and offspring, the inheritance of such persons 

passes to their brothers and sisters on the mothier’s side, 

and thcir children in due order, and to their maternal] 
grandfather, however remote in ascent, in order of proximity ; 

on failure of these it passes to matcrnal uncles and aunts 

in the usual order of inheritance. In all these degrees 

males and females inherit alike. When all the relatives 

on the mother’s side have completely failed so as not to 

leave a single one of them to succced as the heir, the 
inheritance passes to the Jmdm. In all cases, however, 

it is to be observed that the husband and wife take the 


shares respectively appointed for them, that is, a half 
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and a fourth when there is no child, and a fourth and an 
To whom gighth when there is one.- With regard, again, to the 
also he : ; oY fics : : 
may ine ‘ight of children of the description under consideration to 
herit. succeed to the relatives of their mother, some have said 
that they have the right because their rush or descent on 
her side is ostablisited, while others have maintained that 
they have no such right of succession, waless subsequently 
acknowledged by their father; but this opinion is now 
tbandoned. The father and thore related through him 
‘can never inherit to such a child, even though it were 
ocknowledgcd by him after the lin; Dut in that ease the 
child would inherit to the father. It does not follow, 
however, that the child should, after the achnowledement, 
be entitled to inherit to the relatives of his father, and 
according to the more prevalent opinion, neither does he 
inherit to them Lor they to lita, since his aiusub, or 
paternal descent, has been entirely ent off by the lida, and 
beeause the efect of an acknowledement is confined to the 
person who makes it. 


Miseclluneous Cus s. 

Paternal First. In distributing the imbhertanee of persons of 
te nor vis description paternal relation hip is not takcn into 
taken into account at all; and thus, shenld the deceased have left 
oe tvo brothers, one of them by both father and mother, and 
respect to. the other by the seme mother only, they share the inherit- 
en sneo equally. By the same rule, if there had been two 
sisters, or a brethcr and sister, one by the same father 
and mother, and the other by the same mother only, they 
would be equal sharers in the estate. And further, if he 
left the son of a sister by both parcuts, and the son of a 
sister by the same mother only, or a brother and sister by 
both parents, with a grandfather or grandmother, the pro- 
perty would be divided Letween them in thirds, as the 

paternal relationship is entirely disregarded. 
Second. If the mother of such a person dies leaving no 
other heir besides him, the whole of her inheritance must 
go to him; but if with him her parents, or one of them, 


Should exist, these together receive two-sixths, or one of 
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them receives one-sixth, and the remaindor voes to the 
son. If instcad of a son she had left a daughter, the 
half of the estate would go to her, and the surplus would 
revert to all of the heirs in proportion to their respective 
shares. 

Third. If a husband disavows fhe parentage of a Case ofa 
Jetus or embryo in the womb of his wife, and the lidn or ries 
mutual imprecation takes place, after which she produces ing the 
twins, they are both heirs to cach other as brothers by the Mea yal 
mother’s side, but not by the father’s. | 

Fourth. Lf a father should renounce before the Sultan Renuncia- 
or ruler all responsibility for the offences of his child and fone 
right to his inheritance, and the child should subsequently his right of 
die, the Sheikh (on whom God be merciful) las said in his es 
Nihayah, that the succession of such a child rests with the does not 
usubdt or male kindred of his father, and not with those of ae 
his mother. But this opinion is now obsolete ; and the is in itself 
prevalent doctrine maintains the father’s right, notwith- anya: 
standing his renunciation. ° 

The wulud-ooz-cina, or Ulegitimate child,’ has no nusiub An ille- 

. oliimuate 
or parentage. Consequently, neither the sauee, or he who child has 
has unlawfully begotten, nor she who bore him, nor any of no parents 

‘ : : : : in law; 
their relations, can be his heir,’ nor has he any title to waa his 
their succession. His inheritance,* therefore, is only for only heirs 
his own children, and on failure of them it goes to the ee 
Iméim, This law, however, does not affect the rights of a and failing 

ke : ‘ , ; them the 
husband or wife, who accordingly receive their appointed prim, 
shares, the lowest if there be issue of the deceased, and 
the highest if there be none. According to one report, tho 
mother and her relatives can inherit the property of a 
wulud-ooz-zina in the same way as that of the child of 
a woman separated from her husband by lid; but this 


report is now rejected. 


nt nee ne ee te ee 


' Literally, child of fornication or adultery. 
2 There is a remarkable difference between the Jmameea and 
TTanifeca codes on this point, for which see Digest, p. 471. 


“ 
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SECTION SECOND. 


Of a Fetus or Embryo in the Womb, and of Lost or 
Missing Persons. ° 


ae se A foetus inherits if brought forth alive; so also if still- 

inherit, born in consequende of violence to its mother, or without 
such violence if it has shown any signs of life at the birth. 
But if when half-born these signs of life should appear, 
and totally ceasc before complete scparation from the 
womb, no right of inheritance is established. In like 
manner, if it exhibits motions that arc not indicative of 
life, as those of an animal just slaughtered, it has no claim 
to inheritance. But, on the other hand, it is reported by 
Tiubdy, from Aboo Jafer,* on whom be peace, that when 
an infant displays at its birth evident motion as if it were 
alive, it both inherits and is inherited from. And there is 
a report to the same effect by Aboo Buseer, from Aboo 
Abdoollah,’ on whom be peacc. It is by no means a neces- 
sary condition that the chila should be produced alive 
before the death of the ancestor ; insomuch thut, if born 
at six months from the death of its father, the right of 
inheritance is established ; or even if born at nine months, 
if its mother has not married again. 

Incasesof When a deceased.has left both his parents, or one of 

Pexiet. them, or a husband or wife, and also a fetus in the womb, 

ing sharers all the sharers take their lowest appointed shares, and the 

take the yesidue is secured till the birth of the child ; and if born 

appointed dead the shares are then to be completed in fall. 

nee If a person deceased should leave an existing son and 
a fotus in the womb, the Sheikh, to whom God be 
merciful, has declared that only one-third is to be given 
to the existing son, and two-thirds must be reserved for 
the event of the birth, because it is probable that these 
may be twins; but more than two is extremely rare, 
though possible. If, on the other hand, the existing 


* The first part of this section, which, in the original, is occupied 
with hermaphrodites and monsters, has been omittcd as of little 
practicul use. 

* The 7main Mohummud Bakir. > The Imdin Jdfer Sadik. 
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child be a female only, a fifth part of the estate is to be 
given to her, and the remaining four-fifths reserved fot 
the event of the birth. This doctrine is good or univer- 
sally approved. 

The fine or penalty for occasioning the death of an Fino of 
embryo is inherited by both its pafonts and relatives Sen 
through thom jointly or through the father only, whether inherited. 
by descent or special cause, as emancipation or otherwise. 

If two persons mutually acknowledge each other as Mutual 
relations, they inherit as such from cach other, aud are a 
not obliged to prove their connection. But if generally onrelation: 
known to be of a different vusub or descent than that Sp con 


; ; : ; : fors a 

implied in their acknowledgment, their word alone cannot mutual 

be received. ue 
succession. 


Of lost or missing persons, the property is to be Of lost or 
reserved for a term; but with respect to the length of ea 
this term there are various opinions. Some doctors have the pro- 
prescribed four years, and this is founded on a report of ea aa 
Asman Ben Hesa from Suman, as having been so glevided heritable 


by Aloo Abdvollah, on whem be peace ; but this report is pe eas 
woak or not sufficiently authenticated. Others have certained. 
dleged that the mansion of such a person may be sold 

after ten years; and this is approved by Afoofeed, on the 
ground of a report of Aly Twn Multiar, as having been 80 
decided by Aboo Jéfer, on whom he peace, with respect 

to the sale of a small part of a mansion; but a gencral 
inference from a decision of this nature appears io be un- 
reasonable. And the Sheikh, to whom God be iwereiful, 

is of opinion that the property may be lawfally given up 

to persons who are present on their becoming responsible 

for it. Further, according to a report by Ishak Ben Omar 

of a decision by Aboo Abdoollah, on whom be peace, the 
property of the absent person may be divided among his 

heirs when they are in opulent circumstances, to be 
restored to him if he should return. But, with regard to 

Ishak, there are some doubts of his fidelity, and though 

his report is maintained by Suhul Ben Aecad, it is still 
considered weak or insufficiently authenticated. Upon the 

whole, the opinion upon the point stated in the Ahilaf, 
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that the property of a missing person is not to be distri- 
buted among his heirs until such a time has clapsed that 
there is no probability of a person of his age being alive, 


is that which is preferred or most generally approved. 


«, 
SEcTION THrrp. 


4 


Of Persons drowned or overwhelmed in Ruins. 


Paraone These inherit from each other when all or some of 
ee them leave property, and they are so connected as to be 
whelmed heirs to each other, and that they died in such cireum- 
ee : stances as to render it doubtful which of them died first. 
the death If, therefore, they had no property, or if there were no 
a are Mutual rignt of inheritance between them, or if one was 
heirs of heir to another without lis companion being heir to him, 
ae as in the case of two brothers one of whom has left a 
nected so child, in none of these cases has this law any effect ; nor 
rte oe further when their death is nat from the same cause, nor 
inherit- where they are all known to have died at the same instant 
wre of time, nor where one is ascertained to have died before 
another. Whether, again, the application should be ex- 
tended to the case of dying together by any other cause 
than that of being drowned or overwhelmed in ruins, 
where a doubt prevails as to the time of the respective 
deaths, is a question upon which there is a difference of 
opinion, though the Sheikh, in his Nihayah, has expressly 
extended it to all cases where this doubt may provail. 
This rule Supposing all the conditions to be established, the 
sa the parties dying together succeed respectively to the original 
ae P property of each other, but not to that which is inherited 
each, not {rom himself by the other, as maintained by Jfofeed, 
ee because the principle of law in this case proceeds upon the 
inherited Supposition of a possibility, whereas making a person the 
ae heir of property inherited from himsclf would require 
of his fate. him to be alive after we have supposed him to be dead, 
which is impossible. Moreover, there is on express tradi- 
tion to the effect that “‘ where one only of the parties has 
property, it goes to him who has none.” 


As to the necessity of presuming that the person 
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having the weakest right of inheritanceo—that is, the 
smallest share—should have survived the other, there is 
considerable doubt. The Sheikh, in his Lejaz, has posi- 
tively rejected the maxim. But in reality, as obscrved by 
him in the Alubsoot, its application gloes not alter the 
effect of the law, unless we follow out the doctrine of 
Mofeed, in which case the effect of the preference is 
obvious. The opinion, however, expressed in the Lejaz, 
that there is no necessity in law for observing the arrange- 
ment, seems to be by far the best founded; and even 
if the necessity for the supposition were established, it 
could be of no advantage to either of the partics. 

Thus, if a husband and wifo are drowned together, Case of a 
wo first suppose the death of the husband, and append eee 
to the widow her share in lis estate; we then suppose 
the death of the wife, and append to the husband his share 
in her original estate ; but by no means a share in that 
which we suppose her to ehave inherited from himself. 

In like manucr, if a father and son are drowned tovether, ora gather 
the share of the father is first assigned, and then that of and son. 
the son; but if each should have a preferable title to the 
remainder of the other’s estate than his other heirs, a 
mutual transfer, or an exchange of property takes place, 
and the succession of cach flevolves upon the heirs of the 
other. For example, the son leaves brothers or sisters 
on the mother’s side only, and the father also leaves 
brothers, in which case the property of the son is trans- 
ferred to the father, and the property of the father is 
transferred to the son, and then what has thus become 
the property of cach devolves upon his own heirs respec- 
tively. If, again, we suppose that each one of the parties 
has associates with him in his right of inheritance, as, 
for instanec, when the father had other sons than the one 
drowned with him, and the son leaves also children of his 
own, the father, in this case, being first supposed the 
survivor, has a sixth part of the son’s property added to 
his; and then supposing the son to have survived, a 
portion of the inheritance, in common with the other 
children, is set apart in his name, which portion, together 
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with the remainder of his own original property, descends 
to his own children. 

Where, again, the heirs who porish together have equal 
rights in the suecession of cach other, as, for instance, 
two brothers, ncitker is supposed to have preceded the 
other, and the rights of both being equal, the estate of 
each, one of them is transferred to the other: and if neither 
of them leaves any heir, the succession to both devolves 
on the Jiném; or if one of them leaves an heir, what has 
become his property by the transfer goes to such heir, 
and what has become the property of the other goes to the 
Imndam. 


t 


SecrioN Tounru. 
Of the Inheritance of Mujoosees, or Fire-Worshippers. 


Nusub and Mujoosees somctimes enter into unlawful marriages 
subub in 
the ease of Which have a semblance of right, as being permitted by 
ae their own religion. Hence drises both a valid and an 
valid and invalid naswb, or consanguinity, and a valid and invalid 
invalid. svbub, or special connection, a3 causes of inheritance 
among them. By invalid, we mean what results from a 
muriage that is unlawfal with us but not so with them ; 
as, for example, when,oue of them marries is mother and 
begets sn child by her, the nasvb of the child is invalid, 
and also the subub, or marriage relation between the parties 
themselves, is invalid. 
Nusub a Some of our doctors have held that there is no true title 
ee of Of inberitance cxcept for a valid wusub and a valid subub ; 
inheritance and this was the doctrine of Younus Ben Abdooruhman 
ae and his followers. Others, again, allow the title by a valid 
invalid, nd invalid nusab, and by a ralid subub to the exclusion of 
ty ae a svbub that is invalid, and this was preferred by Luzl Ben 
aa Shazan as the doctrine of the ancients on the subject. It 
"has also been adopted by our Sheikh Mofced, and is generally 
approved. ‘The Sheikh Aloo Jdéfer admitted succession by 
both nusub and subub, whether valid or invalid ;—and upon 
this supposition, if two causcs of succession should meet in 
the same person, he or she would be entitled to inherit by 


virtue of both, as, for example, a mother who is also a wife 
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would have both a wife’s share, which is a fourth on failure 
of issue, and a master’s, which is a third if there were none 
to participate with her pack as a father, while the remainder 
would revert to her in the latter capacity ;—or oa daughter 
who is also a wife would havea half and an eighth, while the 
remainder would revert to her by reason of propinquity to 
the deceased when there is no other heir associated with 
her ;—or a sister who is also a wife would have a fourth 
and a half as her shares, with the remainder by reversionary 
right if there is no other heir. 

If two causes of succession are combined, one of which When two 
would have the effect of excluding the other, inheritance Se 
can only he by virtue of the excluding cause ; as for jnstance combine, 
in the case of a daughter who is also a half-stster on the 2° ae 
mother’s side and would have a half as a daughter's share other, the 
and nothing in the other cepacity, because with us a sister first only 
has no title to inheritence when the deccased hag left a 
daughtcr,—or a daughter who is also a danghter’s daughter, 
and woukl have a share in the first capacity but nose in the 
second ;—or 2 paternal aunt who is also a half-sister on 
the father’s side, and would have a share only as a sister, 
to the exclusion of her title as an want ;—or a paternal aunt 
who is also the daughter of such an aunt, aud would have 


only an aunt’s share. e 


Miseellancous Cases. 

Tirst. A. Mooslim has no title to inheritance for an An invulid 
. : “. hers uF -  stbub no 
invalid subub. So that if we were to marry a relative pat 
within the prohibited degrees, neither of them would be inheritance 
heir to the other, whether the prohibition is one as to whic ie Mooalin. 
all are agreed, as for instance when a man marries his 
mother by fosterage, or one with regard to which there is a 
difference of opinion, as when he marries the mother of a 
woman with whom he has had illicit intercourse; and it Otherwise 


as 
makes no differenco whether the husband were aware of the nusus, 


illegality or not. = is a 


Second. A Mooslim, however, may inherit for both a proud 


heth 
valid and invalid nusub ; for a semblable contract is like a valid . 


valid one in establishing the paternity of a child. invalid, 
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CHAPTER VII. 
OF THE COMPUTATION OF SHARES. 


Section First. 


Extractors of the Six Shares, and how they are to be 
treated when several Persons are entitled to the same 
Share. 


Extractors By the extractor of a share we mcan the smallest number by 
ae which the share which it represents can be extracted from the 
by which mass of'the deccased’s property without a fraction; and for 
canbe the six appointed shares there are five such numbers. Thus, 


extracted 9 Jalf ean be cxtracted by the number 2; a fourth by 4, an 

withouta . _‘° : ; 

fraction. cighth by 8, one-third and tivo-thirds by 3, and a sixth by 6. 
So that every case that presents two halves, or ono half and 
a remainder, is to be arranged }y the number 2, and every 
ease that presents a fourth and a half, or a fourth and a 
remainder, is to be arranged by the number 4. Where, 
acain, there is an cighth with a half, or an eighth with a 
remainder, the arrangement is by 8; where one-third and 
two-thirds combine, or there is one of these with a 
remainder, the arrangement is by 3; where there are a 
sixth and a third, or a sixth and two thirds, or a sixth and 
a remainder, it is by 6; where there is a half with a third, 
or two thirds and a sixth, or with one of these two, it is 
by 6; but if for the half we substitute a fourth, the arrange- 
ment must be by 12; while if, in the place of the half, we 
put an eighth, it must be by 24.7 





1 Tn all cases the estate is to be divided into the number of parts 
indicated by the extractor. 
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This being premised, we have next to consider whether 
the number of parts into which the deceased’s ostate has 
to be divided agrees with the shares, or excceds, or falls 
short of them. 
I. Let us suppose that the parts agree with the shares, when the 


and that each of the shares can be divfled among the indi- parts into 


; ; Bote ‘ : ~ Which an 
viduals entitled to it without a fraction. On this supposi- estate is 


tion no difficulty can arisc; as, for instanee, where the divided | 
; : : agree with 
deccased has left a sister by the same father, with her the shares, 


husband, and the estate is to be divided into two parts, or Sty 


where the survivors are two daughters and both parents, divisible 
or both parents and a husband, in cach of which cascs the ae 
division is by six, and the estate can be distributed, among extractor 
the persons entitled to it without a fraction. — + Hae l 
But though the parts into which the estate is to be whon the 
divided may agree with the shares, yet the shares may not parts agree 
be divisible among the individugls cntitled to them without ae oa 
a fraction; and this may pappen with one share, or with ne of the 
several, When there is only one share in this predica- ao 
ment, the original extractor of the ease is to be multiplied seam 
by the number of the individuals entitled to the share, that individuals 
is, when there is no common measure between the indi- a ee 
viduals and their share. “Thus, take the case of the extractor 
deceased being survived by doth par&nts and five daughters ; sae 4 
here the extractor is six, and the share of the daughters by the 
four-sixths, but these cannot be divided among five without, sa 
a fraction; and there is no common measure of four and 
five: the cxtractor is accordingly to be multiphed Ly the 
whole number of the daughters, and the product (6 x 5= 30) 
will be the new extractor of the case; the share of cach 
heir, as it stood before the multiplication, being now also 
multiplied by five, the product will be the amount that ae 
each is entitled to. When, again, there is only one share there is a 
that cannot be divided without a fraction among the indi- ae a 
viduals who are entitled to it, but there is a common the share 
measure between the individuals and the share, the eer ed 
extractor is to be multiplied by the measure out of the when the — 
number of individuals, not out of the shares; or, in other ae 
words, the number of individuals is to be divided by the by the 
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measure, Jeasure, and the extractor multiplied by the quotient. 
ec’. Thus, take the case of two paronts and six daughters ; 
oe here, the share of the daughters being four-sixths, it 
quotient, Cannot be divided among them without a fraetion ; but 
there is a commot measure (2) of the share (4), and the 
number of individuals (6); the extractor is accordingly to 
be multiplied by half of the number, or throe, by which 
means it will be raised to eighteen, and as the shares of 
the parents, in the original division, were two, they are 
now also to be multiplied by three, by which means 
they will become six, while the four shares of tho 
daughters, in the original division, being multiplied in 
the saise way, will become twelve, giving two portions 
to each. 
When When there is more than one share that cannot be 
a ee divided without a fraction among the persons who are 
one share Chititled to it, there may be a common measure of all the 
lin shares that cannot be so divided, and of the individuals 
fraction, entitled to them, or there may be no common measure in 
pee any of the cases, or there may be » common measure in 
befolloned one of the cases and none in the others. In the first of 
a these cases, the number of the person 1s to be reduced in 
that pre- correspondcnee with the common measure ; in the second, 
Meament. the numbers are to be dealt With as they stand; in the 
third, the single class in which there is a common measure 
between their numbers and their shares is to be reduced 
in correspondence with the common measure, and the 
And the Others to be dealt with as they stand. After all this has 
resulting been done, the resulting numbers will be found to be 
saa mootumathil (equal), or mootudakhil (one an aliquot part 
with of the other), or mootuwafik (commensurable), or mootu- 
ee bayyun (prime) to each other. Tf they are the first or 
eee equal, it is sufficient to take one of the nunibers, and 
mootu- multiply the original extractor by it, as, for instance, an 
mathjl, 
the deccased has left two brothers by the same father and 
mother, and two brothers by the same mother only. 
Here, the extractor being three, the shares cannot be 
divided among the persons entitled to them without a 


fraction, but one only of the numbers or two is to be 


GOMPUTATION OF SILARES. 315 


taken to multiply the cxtractor, or threc, which will thenge 
become six, and give two parts to the brothers by the 
mother only, and four parts to the brothers by father and 
mother, to be divided among them equally. Where again 

the numbers are mootudakhil, or one a measure of tho or Healt: 
other, reject the least of the numbers, and multiply the ds 
extractor by tho greater. Thus, where the deceased has 

left three brothers by the same mother only, and six by 

the father, the estate is to be arranged into three parts ; 

but these cannot be divided among the partics without a 
fraction ; the number, bowever, of one of the classes is 

half that of the other, the numbers being iootitduhhil, the 
extractor is accordingly to be multipled by the higher of 

the numbers, or six, and will thus be raised to cighteen, 

by which it will be found that the estate can be arranged 
without a fraction. When the numbers are mootuerafih or mootu- 
or commensurable, you are frst to multiply one of the “4% 
numbers by the measuree of the other (that is, by the 
quotient, of the other when divided by the meastire), and 

then multiply the original extractor by the product. 
Thus, where the deceased has left four wives and six 
brothers, the extractor is four, but the estate cannot be 

so divided without « fraction ; there is, however, w measure 

of four and six, which is fwo, and you are to multiply one 

of them (six) by half of the other (four), and you have 
twelve, by which you are now to multiply the orginal, 
which is four, and you have in the result a number which 

will satisfy the case. If the numbers are moctubayyun OY or mootu- 
prime to each other, one of them is first to be multiplicd bayyun. 
by the other, and then the original extractor by the pro- 

duct. Thus, when there are two brothers by the same 
mother only, and five by the same father, the original 
extractor being three, the estate cannot be divided without 

a fraction among the persons entitled to it, and the num- 

bers are neither commensurable nor one a part of the 
other; one of them is accordingly to be multiplied by the 
other, which will give ten, and that number multiplied by 

the original extractor, when the product will be found to 
satisfy the case. 


Difference 
of numbers 
explained. 


When the 
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Numbers are cither equal? or different, and if different, 
they are mootudakhil, mootuwafik, or mootubayyun. They 
are mootudakhil when the smaller being subtracted once or 
more times from the greater, exhausts it completely, and 
the smaller does not exceed half the greater. If you like, 
you may call them mootunasid or proportional, as three to 
six and nine, or four to eight and twelve. They are 
mootucafik when the smaller being subtracted once or 
oftener from the greater, the remainder is more than once ; 
as, for instance, ten and twelve, for when you subtract the 
former from the latter, the remainder is two; and if you 
subtract two from ten several times, the latter is com- 
pletely exhausted.' When the remainder‘ is two, the 
numbers are said to agree in a half; when it is three, the 
aoreement is by a third; and so on up to ten. When it is 
cleven, you must take one part of that number to express 
the agreement.° The numbers are mootubayyun when, if 
you subtract the less from the greater once or oftener, the 
remainder is unity; as, for instance, thirteen and twenty, 
for if you subtract the former from the latter, there remain 
seven ; and if seven from thirteen, there remain six; and 
if six from seven, there remains only one. 

IT. Let us now suppose that the number of parts into 


number of which the deccased’s ¢state must be divided falls short of 


parts in 
which an 
estate is 
divided 
falls short 
of the 
shares, 


the shares to be provided for,—a case that can only happen 
when a husband or a wife intervenes; as, for example, 
when the deceased has left both parents, two or more 
daughters, and a husband or wife,—or both parents, a 
daughter and a husband,—or one parent, two or more 


2 These are what are previously described as mootumathil, which 
literally means similar. 

° If it be considered that division is only a continued subtrac- 
tion, this rule is the same as our own for finding the greatest common 
measure. 

* That is, a remainder which, being subtracted from the last 
subtraliend, completely exhausts it. 

5 The numbers in Arabic above ten are compound, as 1-10, 2-10, 
&c., and there is no word to express a part of them, as an eleventh, 
or a twelfth, &c. 
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daughters and a husband. In all theso cases the husband 

or wife takes the lowest share appointed for them respeé- 

tively, each parent has a sixth, and a daughter or two or Mow the 

more daughters the remainder, as the extractor is never to eae 

be increased. In like manner, when there are two brothers adjusted. 

by the same mother only, two or mor@ sisters by the same 

father and mother, or by the same father only, with a 

husband or wife,—or ono brother or sister by the samc 

mother only, with a sister and a husband,—in these cases 

the husband or wife takes the highest share appointed for 

them, and the deficiency falls spccially on the sister or 

sisters by the same father and mother, or the same father 

only. If the estate can now be divided without a fraction, 

well; if not, you must multiply the shares® of those 

whose portions will not divide among them withont a 

fraction by the original extractor. As an example of the 

first case, let us suppose that the deceased has left both 

parents, a husband, and fiye daughters ; here the extractor 

being twelve, the husband has three of the parts, the 

parents "four, and the remaining five, which are the 

daughters, are divisible among them without a fraction. 

As an example of the second case, let us substitute three 

daughters for five, when the remaining five shares will not 

be divisible among them without % fraction ; and here we 

must multiply the original extractor by three, when it will 

be found that the product will divide among them without 

a fraction. serosa 
III. We have now to suppose that the number of Tee. 

shares into which the estate is to be divided exceeds the parts into 

gmount of the shares. When this happens, the excess or wee? 


estate 18 


surplus is to be returned to the sharers, excepting the divided 
‘ excecds 
husband and wife, the mother, when there are brothors, the shares, 


according to what has been alroady stated, and a person the surplus 


Be ‘ . is returned 
who has only one cause of inheritance when there is fo the 


another who has only two causes,—in which case the sharers. 
cafay : Excep- 
master of two causes has a preferable right to the raha 





6 Arab. Siham. But from the second example it would appear 
that it is the number of individuals that is to be multiplied. 


Examples 
of the 
return. 


When one 
of the 
heirs dies 
before par- 
tition, his 
portion to 
be separ- 
ated from 
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return over the master of one. As general examples of 
the return, take the following cases:—I1st. Both parents 
and one daughter: here, if there are no brothers, the 
return is in fifths; but if there are brothers, it is in 
fourths, and the original extractor of the case is to he 
multiplied by the ¢xtractor of the return.’ 2nd. One 
parent and two or more daughters: here the surplus 
reverts by fifths, and the original extractor is to be multi- 
plied by five. 8rd. One brother or sister by the mother 
only, with a sister by the same father only: when the 
return is in fourths, according to the most authentic 
report. 4th. Two brothers or sisters by the same mother 
only, with a sister by the father: when the return is in 
fifths, and tho original extractor is to be multiplied by five, 
when it will be found that the product will dispose of the 
case without a fraction. 


¢ 


SECTION SHCOND. 
Of Moonasukhat, or Vested Interests. 


By this we understand that a man has died, and that 
before a partition has been made of his estate one of his 
heirs has died also, so, that two partitions are to be made 
of one original estate. The way to dispose of this ease is 
to arrange the first estate, and take a portion out of it for 


the general the second, then if the heirs of the second deceased are 


Mass ; 


the heirs of the first, without any difference in the parti- 
tion, there is, in fact, but one estate to divide; as, for 
instance, when the deceased has left three brothers and 
three sisters, all related on the same side, and one of the 
brothers dies, then another, after which one of the sisters 
dies, and then another, leaving one brother and one sister 
surviving, among whom the property of the original 





ewe ee reer wee ce et 





eS ET cement 


7 From the author's extreme brevity it is difficult to follow him ; 
but this, I belicve, is his meaning:—The return being a fifth, its 
extractor must be 5; and the original extractor (6) multiplied by it 
becomes 30, which being divisible into fifths, gives 2-5ths, or 12, to 
the parents, and 3-5ths, or 18, to the daughter. 
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deceased is to be divided in thirds. But if there is any and ifit 
difference in the right or in the heirs, or in both right and Lae 
heirs, then it must be considered whether the portion of fraction _ 
the deceased heir will divide among his own heirs without rene cera 
a fraction, and if so, nothing further is necessary; as if a nothing 
; . . farther is 
person should die loaving a widow, a tagher, and a daughter, yocossary, 
and the widow’s share being an eighth is three parts out of 
twenty-four, but she dics leaving a son and a daughter, 
when her share is obviously divisible without a fraction. 
If the share ascribed to the second deceased cannot bo Tf it can- 
oe ‘ : , ; not be so 
divided among his own heirs without a fraction, the case divided, 
presents two aspects :-— 

First. Tf there is a common measure of the portion but there 
of the sceond deccased out of the first estate, and of the cea 
number of parcels into which the sccond is to be divided, Marana 
we multiply a portion of this latter number corre- and the 
sponding to the measure (that is its quotient when divided PVAI™ 
by the measure) by the whole number of parcels into which quotient of 
the first estate was divided, and the product will arrange aivtled by 
both estafes. Thus, if the deceased should have Jett two the mea- 
brothers by the sume mother, and also two by the same ised 
father, with a husband, and the husband dies leaving a by the 
son and two daughters: here the original extractor, whieh ae 
is 6, must be raised to 12,00 acc@uint of the‘ fraction (as gd 
one-sixth, the share of the two brothers by the mother, 
cannot otherwise be divided among them), and the lus- 
band’s share being a half of these twelve parts, or 6, is 
plainly indivisible, without a fraction, into four parts (as 
required for the distribution of his estate); but there is a 
common meusure of 6 and 4, which is 2, and the part of 
four corresponding to it, or a half, that is 2, is accordingly 
to be taken, and the original extractor (12) to be multi- 
plied by it, when the product (24) will be found to satisfy 
the whole case, und cach person who had anything in the 
first estate will now have that share also multiplicd by two. 

Second. When there is no common measure of the If there is 
portion of the second deceased out of the first estate Tuncure 
and the number of parcels into which his own must. he the ex- 


divided, then the whole number of the parcels is to be tractor to 
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reais: taken, and the original extractor multiplied by it, and 
fhe whole very one who had oane in the first estate is to take 
drecseas of his portion multiplied by the same number also. Thus, 
entitled to When the deceased has Iecft a husband, two brothers or 
ae sisters by the same mother, and a brother by the same 
Tiustra. ‘ther, and the hushand has then died, leaving two sons 
tion, and a daughter, the original estate being divisible into 
six parts, three of them, which is the husband’s share, 
cannot be divided without a fraction into five parts; and 
there 1s no common measure between threc and five, three 
is accordingly to be multiplied by five, and the product 
will satisfy both estates. 
Similar When the moonasukhat presents more than two estates, 
Be aan that is, when more than one of the heirs has died before 
when two partition of the first estate, you are to proceed, with respect 
heirs diet the third in reference to the two first estates, in the 
betore par- Sanle Way as you proceeded with one of them in respect 
Aion esi of the other. And so on, if we suppose that there has 
one. been a fourth death or more. 


Srcrion Tuirp. 


ITow to Asecrtain an TTeir's Portion of the Turhah or 
Deceased’s Lvstate. 

Several methods have been devised for this purpose, of 
which the following 1s the simplest :—Sct aside for the heir 
so much of the assets of the estate as may be proportionate 
to his part in the Pureezut, or number into which the whole 
must be divided to give each heir his portion without a 
fraction. With this view you may either divide the amount 
of assets by the furcezut, and multiply the quotient, or 
result of the division, by the number in the fureezut allotted 
to the heir, or you may multiply the assets by the heir’s 
allotment, and divide the product by the fureezut, when the 
result will be the same," 


8 Thus, if the assets 1 are 24 deenars, the fureesut 12, and the heir’s 
allotment a fourth, or 3-12ths, you either divide 24 by 12, and multiply 
the quotient (2) by 3; or multiply 24 by 3, and divide the product 
(72) by 12, when the result is in either case 6 deenars, as the heir's 
allotment. 


eee sn at tmnt eee enmmereey ieifeeinte rene, 
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So far when the assets are a whole number. Now 
suppose that there is a fraction above the whole number, 
as for instance so many deenars and two-thirds of a deenar. 
Here you are first to multiply the whole number by tho 
denominator of the fraction, and add its numcrator to 
the product; you are then to proccef with the sum thus 
obtained in the same way as you have been directed to 
do in the first instance. When you haye thus arrived at 
the heir’s portion, you are to divide the amount by the 
denominator of the fraction, as by two if the fraction wore 
a half, three if it were a third, and so on. If there is a 
remainder which does not amount to a deenar, you are to 
expand the remaindcr by reducing it 10 Aerals, and.then to 
divide the product. Tf there is a remainder ‘Which docs 
not amount to a Aerat, you are to expand it in hke manner 
by a reduction to houbbas, dividing the product as before, 
and so on to arooss and jooca as far as may be necessary.” 

To prove the work you aye to add all the portions of the 
different beirs together, and if they make the exact sum of 
the assets the work is right; uf not, there 1s an error some- 
where. 


® There is some obscurity in this case, but it may be illustrated 
thus: Tuhing the assets at 2-4, and 2 thirds, and substituting for 
deenars, pounds sterling, the subdivisions of which are more familiar, 
we have first 24 34+2=71L; then 74 * 3 + 1218, with a remainder 
of 6-12ths, Which is the portion of the heir as exhibited in thirds, 
and being divided by 8 gives 6 and 2 12ths; now reducing 2 12ths 
of a pound to shillings and pence, we have G/. 3s 4d ag the heir’s 
one-fourth share of 24 2-3rds of a pound, or 24/7. 13s. 4d. 
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BOOK VIII. 
INHERITANCE. 


INTRODUCTION. 


Tre causes which operate in law a title to succcssion are Grounds of 
three, as prescribed by our holy religion: first, nusub or Hactee 
consanguinity: that is, the connection of one person with  ° 
another by any of tho ties of blood or descent established by 

birth ; second, subud or affinity : that is, the connection of one 

of two persons with the othér, produced by marriage which 

is ostablished betwixt them by contract; and third, weld, 
dominion or patronage :” that is, the connection of ono 

with anothcr by manumission, or other legal eause to be 
hereafter explained, not however produced cither by birth 

or marriage. 


Of Inheritance by Consanguinity. 
Under the first title are comprehended several classes or The right 


series, each of which, in the order here described, enjoys a ae i 


preference in succession over that which follows it, to the involves 


utter exclusion of the latter; and thus, whilst of the first see fe 


class a single member, whether male or female, exists, eee of 

* e @ * e Ld T , 
there is no title of inheritance in the secoud; and the 
same of the second with respect to the third. 


orem een 


1 This additional book on inheritance is from w manuscript by the 
late Licutenant-Colonel John Baillie, who translated the first volume 
of the Digest of Imameea Law, compiled under the superintendence 
of Sir William Jones, and it is believed, for the reasons mentioned 
in the Introduction, to be a translation of a further part of that 
digest. 

2 Included by the Shuraya under Subub.—A nte, p. 261.—Ep. 


~ oe —_ 
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Classfirst, | In the first class are included by law the fathcr and 
immediate nother, or immediate parents only, of the deceased, without 


parents ; . . 
and extending to more remote ancestors, and his children, 
sare extending to the lowest, as grandchildren, great-grand- 


soever, children, and so on, however remote in descent, with this 
proviso, that of tlfese the nearer always excludes from 


teeny succession one more remote in degree. Thus the father 


with and mother of a person deceased inherit with his children, 
Sohail his children’s children, and his children’s children’s 
soever, but children, and so on; whereas grandchildren do not inherit 
Hrant with the immediate offspring of the deccascd, nor do great 
areex- grandchildren with the latter; but, on the contrary, cach 


denn degree,of posterity totally excludes that more remote from 
j 


and great- any title t6 suecession. Further, no member of the two 
ii tiren following classes can inherit, whilst any individual, ove 
hildre, following classes can inherit, wlilst any individual, even a 


by the female of this series, exists, and however rcmote in descent 


former. 

Ravin such female may be. Thys, a grandfather of the deccased 
i- ea 

vidual of cannot inherit with any one of the immediate parents, nor 


a of the children how low soever; and in like manner a brother 


thetwo of the deceased is completcly excluded by the existence of 


a any member of this series; as are also all uncles both 


fathers, paternal and maternal, whom we shall hereafter describe 


brothers, . ‘ ‘ : : 
oe ae as being placed in the third scrics of consanguincous 
heirs. ‘ ‘ 


ue first The first class, as may have been observed, comprehends 
Cc ass ln- bd Ld 6 . . . 
volves two tWO descriptions, viz., first, the root of the deccased, which is 


aaah en limited in number, as including only the immediate parents, 
Ons : @ . ° . . . 
deceased's Whose place in succession with children cannot be supplicd 


tee io by ancestors more remote; and second, the branch or offspring 
118 Off- . . . . ° 
spring. Of the deceased, which is unlimited in number and degree, 


as comprehending children and children’s children however 


Rib remote in descent, observing always the rule of precedence 
Cl 


excludes by proximity in degree, and thus supplying the place of 
rae Si each step in event of failure, by the next thereto in descent. 
succession, Lt is further to be observed of these two descriptions, that 
acetae no member, even the nearest onc, as a father, for example, 
of degree Of the deceased, can exclude from succession the most 
etn remote of the other as a great-grandchild; but, on the 
exclusion contrary, this exclusion by proximity of degree takes effect 
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only whore the heirs are of one and the same description, when the 

like a son, for instance, or a daughter of the deceased, who ee =P 

necessarily excludes a grandchild from inhcritance. descrip- 
These principles of law are establishod as well by #™ 

unanimous consent of most of our doctors as by express ees 

traditions of the two holy Inuwims* on whom be peace, of the 

reported by Zuraru in these words: ‘‘Not one of the sa 

ercation of God can inherit with a child of the deceased, 

except the immediate parents and the husband, or wifo ; 

should there be no immediate children, grandchildren, 

whether male or female, supply their placc in succession : 

those from a son inhoriting the share of a son, and those 

of a daughter taking her portion of the inheritance ; and 

be these ever so remote in descent, whether two or three 

ecnerations, or more, still they inherit the portion of 

immediate offspring, and exclude from succession every 

deseription of heirs that a chil€ begotten by the deccased 

would have excluded if in existence.” Further, by a report 

of Bookeyr from the Invim Mohwmmud Bakir, 0 whom 

be peace, in these words, “ no brother or sister even by the 

fall blood, and no brother or sister by the father’s or by the 

mother’s side, can take any part of the inheritance with the 

father of the deceased.” Likewise by a decision of the 

same Dndin, quoted by Aloo’ Buscer in the case of a person 

who died, leaving his father, paternal uncle and grandfather, 

to this effect: ‘The succession rests sclely with the 

father, and neither uncle nor grandfather can inherit any 

part thereof.” Also by a tradition of this holy Imam, 

recorded by Yuzeed Kunsay in these words: ‘‘ Your son 

is preferred in succession to your grandson, and your 

erandson excludes your brother.” To the same effect are A grand- 

various other reports gencrally known, in some of which, ae 

however, a species of exception from the foregoing rules in inherit a 

favour of a grandmother, only,’ although uot positively a we 

enjoined, would appear strongly recommended, viz. that immediate 


ewe amet a ee te 
= oe — _ 


3 Mohummud Bikir, the fifth Imam, and his son Jifer Sadik, or 


the Just. | 
* According to the Shuraya the benefit of the exception extends 


to the grandfather also.— Ante, p. 27{).—Iiv. 
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shai she shall receive a sixth part of the inheritance in cases 
recom. Where, from failure of children, the portion of the immediate 
penne parent, her child, whether father or mother, is inercased ; 
eect in this, however, is to be understood as a gratuitous subsis- 
virtue of tence, and by no means in virtuc of a legal title to 
oe succession, from which, as we have already seen, all more 
remote ancestors are entirely excluded by the existence of 

an immediate parent. 
Class The second class of consanguineous heirs comprehends 
second, _ grandfathers and grandmothers of the deceased, how high 
ancestors goever in degree of ancestry, and brothers and sisters and 
Be ite their children however remote in descent, the nearest 
and sisters. always ‘excluding one more removed ;—thus, a grandfuther’s 
sohne father cannot inherit with a grandfather or grandmother, 
exclude «and even a brother’s son has no title with a brother or 
prea _gister of the deceased ; a brother’s grandson is excluded by 
fathers, as & brother’s or by a sister’s ‘son ; and, in short, the arrange- 
oo ment respecting children and children’s children of the 
nephews deceased, formerly explained, has a similar influence exactly 
ee over members of this class ; of which, further, no individual 
ot prox- ean possibly inherit whilst any member, even a female of 

ee the first series, exists. 
Two This second class likewise involves two separate 
ae descriptions of heirs: onc comprehending all grandfathers 
tions ; and grandmothers of the deceased, how high soever in the 
line of ancestry, with application of the rule of precedence 
by proximity, to the nearer first and then the more remote; 
aud the other including all brothers and sisters and their 
children, how low soever, always observing the same rule. 
in each of To cach of these descriptions there belong unlimited degrees 
oo of ascent and desecnt—thus, the degree of grandfathers and 
preferred gerandmothers is nearcr to the deceased, and necessarily 
ee aan excludes that of their parents, and the degree in like manner 
not in both of brothers and sisters nearer than that of their children ; 
vclv. but no member of one description, even the nearest in degree, 
can cxclude even the most remote of the other from 
inheritance, because exclusion by proximity can only take 
effect amongst heirs that arc of one and the same descrip- 


tion, in the same manner as a child of the deceased, even 
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the most remote in descent, is not excluded by the existence 
of both father and mother, or any one of them. Fér 
example, a grandfather of the deceased, however near, 
inherits with the immediate offspring of a brother or sister, 
and their children’s children how low soever; but does by 
no means exclude them from successiog ; and in like manner 
a brother or sister of the deceased may be associated with 
a groat grandfather or grandmother however remote in asecnt. 
Upon this principle, if a brother dying should leave his 
brother, his grandfather’s grandfather, and a brother’s or 
sister’s son, the inheritance would be divided betwixt his 
brother and grandfather's grandfather, and no part thereof 
would fall to the nephew who is excluded in this example 
by a nearer in degree of the same description.s Upon the 
same principle, were the deccased to Icave a brother’s or 
sister’s son, his grandfather and a vrandfather’s father, the 
property would in the case ke divided betwixt the two 
former, and no part whateyer thereof could be claimed by 
the great-grandfather, he being, in this example, excluded 
by one nearcr in degree of the same description of heirs. 

Further, whilst any individual, whether male or female, Any in- 
in whatever degree or deseription of this serics, exists, ee 
no member of the third or following class cian have any ee 
title to inheritance. e m following. 

These principles regarding the second class of heirs by Tradi- 
consanguinity are established not only by what has been hairs 
already stated in treating of the first, and by the general 
assent of our doctors, but also by a judgment of the Limam 
Jafer Sédik, on whom he peace, reported by Himsa Ivhn 
Humrdu in the following words: ‘TI inquired respecting 
Kulalut ov distant kindred: he replied, ‘ These inherit only 
upon failure of children and parents’ ”—likewise by a report 
of Ismail Jafy in these words:—‘ I beard the Lindam 
Mohummud Balir, on whom be peace, declare, that a 
grandfather divided the inheritance with brothers of the 
deceased, (that is, inherits with them,) be their number 
what it may, even to an hundred thousand.” Further by 
what is related of the Imam Jifer Sadik, on whom be 
peace, by Abin Ela Tughlib, in these words :—‘ I asked 
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regarding a brother’s son and a grandfather; he answered, 
They divide the inheritance by halves.’ Again, by a 
decision of the same Imam, in the case of a person who 
left his daughter, and a sister by the same father and 
mother, viz.,—‘ that the whole property descends to his 
daughter, and the Sister inherits no part thereof.” By 
another, in a case where the deccased had left a daughter’s 
daughter and his brother, to this cffect,—‘‘ the succession 
is to the nearest of kin, viz. the grandchild only,” and by 
a third, when the Jmém was interrogated respecting an 
uncle’s son, and a grandfather, he replied,—‘‘ the whole 
property goes to the grandfather alone.” 

To the same cffect are various other authentic traditions 
generally known, which demonstrate the association of 
erandfathers with brothers in the right of succession, com- 
prehending as well the most remote as the nearest in 
degree, with application always of the rule of precedence 
by proximity in each, as laid down by express traditions, 
which, whilst they require a preference to the nearest 
grandfather in exclusion of one more remote, leave the 
common right of succession in this description with that of 
brothers perfectly established. Nor does it by any means 
affect this principle of law whethcr a brother’s son, for 
example, of the deceased, be in‘a more remote degree than 
that of the grandfather in ancestry or otherwise, because 
proximity of degree can only have effect whero the heirs 
are of one description, that is, in the same relation to the 
deceased, and by no means where their relation is different, 
which is indeed clearly proved by the traditional report of 
Abdn, formerly quoted, directing an equal distribution of 
inheritance by halves in the exact example before us of a 
brother’s son and a grandfather. 

Under the third class of consanguineous heirs are com- 


uncles and Prehended brothers of the deceascd’s father, brothers of 


aunts and 
their 
children 
how low 
soever, 


the mother, and the sisters of both; commonly known by 
the characteristic appellation of paternal and maternal 
uncles and aunts; and upon failure of these, their children 
and children’s children, and so on, the nearest in descent 
always excluding one more remote. Thus, the son of a 
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paternal uncle docs not inherit with a paternal uncle or 
aunt; and in like manner the son of a maternal unclo fs 
excluded by a maternal uncle or aunt. 

This class, it may be observed, involves only one All form- 
general description of heirs, because their title to succes- seral 
sion is derived from one general relaflon to the decoased, descrip- 
viz. that of brotherhood or sisterhood to his parents, for ae 
brothers and sisters we have already seen to be included in 
one description of the second series; and consequently all 
persons connected by this tie must also be considered in 
one and the same description, which, however, like the 
former unlimited, possesses numberless degrees of proximity 
and distance that are necessarily referred 4o in settling the 
succession. Thus, a paternal unclo or aunt 4s obviously 
nearcr in degree to the deceased than the son of a paternal 
or maternal uncle, and an uncle or aunt by tho mother’s 
side, nearer than the son of aepaternal or maternal uncle Without 
or aunt. It follows, therofore, that with a maternal uncle en 
onlyof the deceased, or with a single maternal aunt, not Paternal — 
one of their children, nor the children of « paternal uncle ay he 
or aunt, can have any title to inheritance ; and by the same eee 
rule, if a paternal uncle or aunt of the deccascd exist no descend- 
part of the succession can go to their children, or to those aa oes 
of a maternal uncle or aunt® In short, the rule of preference as well as 
in succession by proximity of degree has an uniform influ- 2 ow 
ence over this description of heirs, their children and 
children’s children ad infinitum, with one only exception, With one 
which the gencral assent of all our doctors has ratified and ¢°Qhten 
confirmed, viz. that the son of a paternal full uncle ° of the son 
excludes a paternal half uncle only of the deceased, and Lene 
takes the whole inheritance preferably to the latter, although ope a 
nearer in degree, if the succession should be limited to hance 
these two; and itis in virtue of this exception that, had the beritance. 
Prophet of God, on whom and his posterity be blessing and 
peace, left no issue at the period of his dissolution, his 


whole succession must by law have devolved on the 


> That is, the son of an uncle who was full brother to the 
deccased’s father by the same futher and mother, 


Proof by 
traditions 
of the 
general 
rule, 
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Commander of the Faithful Aly, on whom be the blessing 
of God, in preference and complete exclusion of Abbass ; 
for Aboo Télib was the full brother of Abdoolla, both by 
father’s and mother’s side, and consequently his son, the 
Commander of the Faithful, although more remote in degree, 
must have excluded 4)bass, half uncle of the Prophet, as 
being brother to Abdoolla by the father’s side only. 

The general principles of law first described regarding 
this third class of consanguincous heirs are established in 
part by the reports and traditions formerly quoted, and 
further by a judgement of the Imm Jufer Sadik, recorded 
by Aloo Dusecr, in the case of a person who dying had 
left an qunt by the father’s side, and also a maternal aunt, 
to tlis effect :—‘‘ Two-thirds of the succession to the 
deceased’s paternal aunt, and one-third to lus aunt by 
the mother’s side.” Likewise by a tradition of the same 
Tmdm quoted by Aboo Ruseer in these words :—“* A 
maternal uncle and aunt may inherit the whole property 
of a person deceased, if there be none other nearer in 
degrec, as Almighty God hath declared ‘ Relatives by 
blood are prefered in succession some of tlem to others.’”’ 
Further by a decision of the Liman Mohiwmmnud Bakir, on 
whom be peace, recorded by Ioosein Ebn ITukum, in the 
case of a person who dying had left two maternal uncles 
and his master, by whom he was emancipated, upon which 
the Jimdm decreed, applying the sacred text “ Relatives 
by blood are preferred,” ‘“ that the property is between 
the two uncles.” Also by a report of Kln Mohurez to 
this effect, ‘‘ that he put the case of a paternal uncle's son 
and maternal aunt to the Jmdm Jafer Sadik, on whom be 
peace, and was answered, ‘The property goes all to the 
aunt.’’’ Likewise the case of a paternal uncle’s son with 
a maternal uncle, which was decided ‘‘ The whole inherit- 
ance to the uncle.” Further, the case of a paternal uncle’s 
son with the son of a maternal aunt, which was answered 
in the words of the Kordn, “To the male the share of 
two females.” And, lastly, by the same Jmdém, in the 
casc of a paternal uncle and aunt, in confirmation of the 
foregoing principles, we have the following decision: ‘To 
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the uncle two-thirds of the inheritance and one-third to 
the aunt.” 

To the same effect are many other authentic traditions Proof of « 
generally known, and with respect to the particular excep- ae ea 
tion above desvribed, in addition to the unanimous assent 
of all our doctors, it is established If an express tradition 
of the Imam Jéfer Sadik, on whom be peace, recorded by 
Hooseun Kbn Amdru in these words. “Tho Jinam, on 
whom be peace, put this question to me: ‘Who is 
preferred in succession to a person deceased, the son of 
a paternal full uncle, or his paternal uncle by the same 
father only 2?’ I replicd that I had heard a tradition from 
the Commander of the Faithful to this effect: ‘The sons 
of paternal full uncles are preferred to kin’men by the 
father’s side only.’ He observed, § You have explained it 
ina clear and obvious manner. Verily, Abdoolla, father 
to the Prophet of God, was fyll brother of Aboo Talib by 
the same father,and mother, whence the Commander of 
the Faighful, as son of Aboo Talib, had no issac of the 
Prophet remained, wonld have excluded Abbuss, his uncle 
by the same father only, from inheritance.’ ” 

And hereupon a question has arisen whether the This 
exeeption is by law restricted to the particular instance Sora 
before us without application to any other, or may be also to the 
legally extended to all similar cases. The most common hia ae 
and prevalent doctrine has restricted its influence to this deseribed, 
particular ease alone, and the author of the Shuraya has 
expressly declared that if with these two persons, viz. the 
son of a paternal full uncle and a paternal uncle of the 
half blood, any other heir, even a maternal unelo, should 
exist, the decision of law would be completely altered, and 
the title of the wnele’s son entirely cut off. 

Upon failure of the various degrees already mentioned ee 
of this third class, viz. paternal and maternal uneles and a8 aunts 
aunts and their children, however remote in descent, tho Seated 
inheritance of a person deceased falls by law to the paternal goes to 

and maternal uncles and aunts of his father and mother, S74 


and after them to their children’s children how low soever, grand- 


observing always the rule of precedence by proximity and 4S ei 
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descend- arrangement conformable thercto, already so often doscribed. 
who form -ueSe may be denominated the second step of this third 
{ac second Series of consanguineous heirs, and if of them no individual 
shee cm should exist, the inheritance reverts to paternal and maternal 
after uncles and aunts of the deccascd’s grandfather and grand- 
nal mother, after whom f) their children and children’s chil- 
grand- dren, how low soever, observing the rule of precedence by 
ee and proximity as above. These form the third step of this 
forming series; and upon entire failure of them the uncles and 
ee aunts of a great-grandfather and grandmother succecd to 
this series; the deceased; after whom their children and children’s 


hae ; children, and so on. These latter constitute the fourth 
oO , ° . 
whom the Step of the series; and, upon the same principle, we may 


preat- : = oe ah sig 
Grand.  SUppose a further progression, ad iifinitwn, which principle 


father’s of law is fally established by the prefcrence expressed in 
pers and the sacred text to “ relations by blood,” and by the universal 
succeed, maxim of inheritance which. places ‘every coo ruhkum, or 


forming = a : 4 ¢ re 
the fourth Gistant kinsman, in the exact. situation of that person 


step. nearer 1d the deceased, through whom his relation is 
derived.” 

zal This leads us to describe the following three general 

relations, 


whether. Jules respecting succession, to which it is particularly neces- 
male or gary that attention should be paid. The first of these is 
ae that every person related to the deceaged by both sides, 
ee viz. the father’s and mother’s, in any degree of con- 
side fiom sanguinity, excludes from inheritance a person in the same 
inherit degree by the father’s side only, and this whether a male 
the same or female, the latter being deprived of every title to succes- 
degree, gion. Thus, a brother, for example, or a sister of the 
as vrothers deceased by the same futher and mother, excludes a 
sisters, brother or sister being in the same degree by tho same 
father only. The same principle likewise applies to 
paternal uncles and aunts of the deceased, and also to 
maternal uncles and aunts, provided they are in one and 
the same degree of propinquity. Thus the son of a brother 
by the same father and mother does not exclude a brother 
by the same father only, because those degrees of relation- 
ship are different ; whereas the son of this latter, as in the 


same degree, would be entirely excluded by the former. 


GENERAL RULES OF SUCCESSION. 338 


A paternal uncle, again, related by both sides, meaning paternal 

thereby a brother of the deceased’s father, by the satho chee one 

father and mother, does not exclude a brother of the 

deceased by the same father only, nor even the son of such 

brother ; but certainly excludes an unele by the same father 

only. Further, the son of a full paternal uncle docs not 

exclude an uncle, whether paternal or maternal, by the 

father’s side only, execpt in the particular case formerly 

quoted, on which all our doctors are agreed ; but would, of 

necessity, exclude the son of such uncle, as being in the 

same degree. If, for example, therefore, a person dying 

should Icave a brother by tho same father only, and a 

sister by the same father and mother, the brother could in 

this case take no part of the inheritance, ewhich would 

descend entircly to the sister; and this rule universally 

applics not only to all brothers and sisters with regard to 

each other, and to their children in like manner, but also 

to ull paternal uneles and aunts with respect to cach other, 

and to their descendants; and likewise to allematcrnal maternal 

uncles and aunts, and to diet children, how low socver. ae uit 
It does not, however, we observe, apply to paternal put not 

uncles and aunts, with regard to thoso on the mother’s as 

side, promiscuously, though these are all, as already tae 

observed, included in one description of the ‘same class or poth the 

series. Their gencral relation to the deceased, it is true, ) 

as derived through one medium, viz. brotherhood with his 

father and mother, would appear to require the gencral 

application of this rule without distinction to them all, in 

the same manner as it apples to all those related by 

brotherhood with the deceased himself; for of the latter a 

full brother excludes entirely a sister by the same father 

only, and vice vers, as has already been stated. This 

objection, however, is removed when we consider that the 

relation of paternal and maternal uncles and aunts being 

derived through the father and mother, or roots of the 

deccased, betwixt whom, though equal in degree, no 

exclusion can take place, their shares or ranks in succes- 

sion being separate and distinct, it follows that these 

uncles and aunts, related through them respectively, must 
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have likewise separate and distinct ranks in succession ; 
and hence the rule of exclusion cannot operate pro- 
miscuously, notwithstanding their equality in degree. It 
ig thereforo established by unanimous assent that a 
paternal uncle or aunt of the deceased, being of the full 
blood in manner abote alluded to, does not exclude from 
inheritance a maternal uncle or aunt of the half-blood only, 
but certainly excludes another paternal uncle or aunt of 
this latter description. In like manner, a maternal uncle 
or aunt, who is full brother or sister to the mother of the 
deceased, docs not exclude # paternal uncle or aunt of 
the half-blood only, but would certainly exclude another 
maternal, uncle or aunt who bore only this imperfoct 
relation. : 

For cxample, if « person dying should leave a paternal 
half-uncle and a maternal full aunt, no exclusion here 
taking place, the former wonld inherit two-thirds of the 
property, and one-third thereof would descend to the 
latter. Again, if he should Icave a maternal half-unclo 
and a-paternal full aunt, the division of inheritance would 
be guided by the same rule, viz. to the former one-third, 
as deriving his title from the mother, and two-thirds to 
the latter; for it is reported by Aboo Ayoob, from the 
Imam Jafer Séddih, on’ whom be peace, to be written in 
the book of Aly, on whom be blessing and peace, “‘ That a 
paternal aunt is by law in the exact situation of a fathor ; 
a maternal aunt in that of » mother ; and, in general, every 
distant kinsman in the situation of that relation more near 
through whom his title is derived.” 

Proof by The principle of exclusion by double tie or full blood 
traditions. relationship is established by the following tradition of the 
Imam Jafer Sadik, recorded by Yuzeed Kunasy in these 
words :—‘‘ Your full brother by the same father and 
mother is preferred to your half-brother by the same 
father only; and also the son of your full brother is pre- 
ferred to the son of your half-brother only ; your paternal 
uncle, the full brother of your father, to your paternal 
uncle his brother by the same father only; and the son of 
such paternal full uncle to the children of a paternal half- 
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uncle only.” Likewise, by a tradition of the Commander 
of the Faithful, quoted by IZurus in these words: ‘“ Surefy 
kinsmen by tho same father and mother shall inherit in 
preference to kinsmen by the same fathor only.” 

The second general rule regarding inheritance to be Full 

described is, ‘‘ That every person related to the deceased ae 
by both sides, viz. the father’s and mother’s in any degree those by 
of consanguinity, excludes a person having the same rola- ed 
tion by the mother’s side only from all title to the residue te te 
or surplus of an estate after distribution of the shares, but one 
not from his appointed share of inheritance, provided they 
are both in the same degree ;” for a paternal unele having 
this full relation does not exclude a sister of the deccased 
by the same mother only, either from her residuary title or 
her appointed share, by reason of their disparity in degree. 
As an example of this general rule, if we suppose the 
case of two sisters of a personsdcceased, one his fall sister 
by both parents, and the, other lis half sister by the 
mother gnly, the appointed share of the formerebeing a 
half, and of the latter a sixth as onc, or a third ia the 
event of plurality, which Teave na surplus of a third in 
the first case, and a sixth of the estate in the latter, this 
surplus or vesidunm would go exclusively to the full sister, 
in addition to her share, axl no part thereof to the other. 
Again, if we suppose two brothers of the deceased, one by 
the same father and mother, and the second by the sume 
mother only, the latter, as one in this case, receives only 
a sixth, or a third, in the event of plurality, viz. his 
appointed share of inheritance, and all the residue thereof 
eocs to the full brother. The rule is exactly the same 
with respect to children of brothers and sisters, and to 
paternal and maternal uneles and aunts and their de- 
scendants in the order so often adverted to. 

Such, at least, is tho most common and prevalent 
doctrine amongst our lawyers, of whom many have asserted 
its confirmation by general assent, seeing that the deficiency - 
or loss by defalcation of an estate, howsoever occasioned, 
yaust invariably affect the relation by both sides ; and conse- 
quently the surplus or residuum after the distribution of the 
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appointed shares should in justice be applied to compen- 
sate their loss. For example, if we suppose, together with 
a full sister and one by the mother only, a husband also, 
or a widow of the deceased, to exist, the full sister can 
only reccive what remains of the estate after distribution 
of the appoiuted slfires to the other two; and thus, as 
the husband, for cxample, is entitled to one-half of the 
whole property, and the sister, by the mother’s side, to 
a sixth, there remains only a third for the full sister, who 
consequently, in this example, suffers a deficiency of 
one-sixth i her appointed share of succession. There 
is, besides, an express tradition of the Commander of the 
Faithful, upon whom be peace, in confirmation of this rule 
recorded by Aboo Omar al Abdy, in these words :— 
‘“« Brothers or sisters by the mother can never inherit more 
than a third, nor can their share be less than a sixth.” 
Asdo also It is further to be remarked that a person related by 
at by the father’s side only supplies the place of a full kinsman 
the father’s upon fatiure of the latter in all cases, and therefore excludes 
ae those related by the mother’s side from all residuary title, 
in like manner as the former. This is agrecable to the 
doctrine of Sudook and most of our lawyers, because the 
full kinsman and he by the father’s side only, ou failure 
of the former, sufferin® alike che loss or deficiency, they 
ought in justice to have a similar exclusive title to the 
residuum or surplus. Besides, there is a positive judgment 
to this effect of the Jmam Mohwnmud Bahir, on whom 
be peace, quoted by Mohummad Igbn Afooslim, in these 
words :—‘* I inguired respecting the son of a sister by the 
father’s side, with the son of a sister by the same mother 
only. Tle replied, ‘To the latter a sirth, and all that 
remains to the former.’ ”’ 
A person The third general maxim alluded to is, ‘‘ That every 
ee person having two different relations to the deceased of a 
does not nature whereof one impedes not the other, does not exclude 
voor a person having only one relation, provided it be in the 
having same degree; but the former receives two portions of 
one, but inheritance in virtue of his double title, and the latter 


receives & : 
twofold has only one portion in virtue of his single relation.” 
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This principle is ratified by unanimous assent without portion of 
any difference of opinion, because exclusion from inherit- ee 
ance is founded by law on the disparity of degrees in pro- 
pinguity and distance, and by no means on tho unity or 
plurality of relationship. 

If, therefore, a person deccasc@ should leave one 
maternal uncle, and a paternal uncle who is also uncle 
by the mother’s side, the maternal uncle would reccive 
first a third of the inheritance, the patcrnal uncle as such 
alone would inherit two-thirds; and further, in virtue of 
his relation by the mother’s side, would be entitled to half 
the portion first allotted to the maternal uncle; in reality 
the latter’s portion would be only one-sixth of the estate, 
and five-sixths thereof would go to the former, in the same 
manner as if the deccased had left one paternal unele and 
two uncles by the mother’s side, because cach of the sides 
by which the first is related fgunds cqually a title to suc- 
cession, as is clearly proyed by the absolute terms in 
which the various traditional documents to this c€ect arc 
conveye ‘ede > 

To illustrate the possibility of these two relations being Example 
combined in one person, let us suppose that Zuyd, for a 
example, marries Tulha, who is half-sister to his half- nation. 
brother, cither by the fatker’s or mother’s side, but in 
such manner as that no relation subsists between the 
spouses : that Zuyd has a son by a former wife, and Pulha 
has had a daughter by a former husband ; these two inter- 
marry, and have a son named Omur; Zuyi also has a 
son by his wife Tulha, whom we shall call Bukur. Now 
this Bukur is consequently paternal uncle to Omer, being 
the half-brother of his father, whilst he 1s also maternal 
uncle, being half-brother by the mother’s side of his 
mother. 

But a more simple and obvious example occurs in 
supposing any person whom wo shall name Zuyd to have 
o half-brother by the father’s side, and a half-sister by the 
mother’s, and these two to intermarry, in which cvent 
Zuyd is manifestly both paternal and maternal uncle to all 
the offspring of that marriage. 

PART II. Z 
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Of Inheritance by Affinity. 


Marriage. The sccond cause which opcrates in law a title to 
succession is affinity or marriage, by virtue of which a 
A husband surviving husband and wife enjoy respectively a definito 
and wife : . 
universally and fixed share of tlhe deceased spouse’s inheritance, nor 
ees can either be excluded from that share by any heir what- 
of inherit- soever; but, on the contrary, they are associated and 
ey inherit with every class and description of heirs, whether 
heir can by consanguinity or patronage, and this by unanimous 
exclude , assent, agreeable to the word of Almighty God: “And 
formera for you is the half of what your wives shall Icave if they 
fot, have no issue; but if they have issue, thon yo shall have 
aie _ a fourth part of what they leave after the legacies they may 
fourth or bequeath and payment of their debts. They also shall 
au cighth. inherit the fourth of what ye shall leave in case ye have no 
issue ; but if ye have isstte, then they shall receive an 
eighth part of your inheritancc, after the legacics ye may 
bequeath and payment of your debts.” Further, there is 
a tradition of the Imém Mohummud Bakir, upon whom be 
peace, quoted by Aboo Midzéi in these words: ‘* Verily, 
Almighty God hath included a husband and wife amongst 
every description of heirs, and their shares of inheritance 
can, therefore, never be less than a fourth and an cighth of 
the property.” Another tradition of the same Iimdm is 
reported by Mohummud Hbn Mooslim in these words: ‘A 
husband can never receive less than a half, if there be no 
issue, nor can the share of a wife be less than a fourth, if 
there be no issue; but if there should be issue, the 
husband in this case takes a fourth, and the share of a 
widow in this event is an eighth of the property.” To the 
same effect are many other authentic documents. 

Thus, a husband and wife have each their appointed 
shares of inheritance in every possible situation, and the 
remainder of the estate, only after payment of these, 
descends to the other heirs, whether by consanguinity or 
patronage, if such exist; if otherwise, as where a wife 
may die leaving no heir of any description, save her 


husband, and the succession is thus limited to him and 


HEIRS RY AFFINITY. 3839 


the Imam or public treasury, the husband in this evept A hushand 
takes not only his appointed share, viz., a half, but has Sect aia 
ilso a residuary title to the remaindcr. Such, at least, ig title in : 
the most common and prevalent doctrine, which, further, pieerene 
the two Shaikhs,°® as well as Suyd Moortuza, have declared public 

to be incontestable, by reason of wh authentic tradition 
related by Aboo Buscer in these words: ‘‘T was present 

with the Imam Jdfer Sadik when he assembled the people 

to prayer, and was informed of a woman’s decease, who 

had left ler husband, and no other heir. He replicd, 

‘The property goes all to her husband.’” And another 
decision of the same Jmdém, in the case of » woman who 

left her husband, and no other relations known, via., ‘ The 
succession is for the husband entirely ;”? as well as several 

other authentic documents to a similar effect. 

It is otherwise in the case of a husband’s deccase leaving A widow 
no heirs of any description save his widow, for she receives Seay 
only her appointed share,eviz. a fourth part of his pro- title. 
perty, angl the remaining three-fourths go to the Tndém or 
public treasury, as a widow has no residuary title nf any 
situation whatsoever, according to the most prevalent 
opinion, and to a positive judgment of the Jindin Afohwm- 
mud Bakir, on whom be peace, quoted by Mohummad bn 
Mooslim, in the instance of a man who died leaving only 
his widow, to this effect: “She receives only a fourth 
part, and the residue gocs to the Jmdm.” To the same 
purport are several other authentic documents; and the 
distinction between a surviving husband and a widow is 
further expressly confirmed by Allwmec in his Tuhreer, by 
the Martyr in his Loomua, and likewise by the Shaikh.’ 

It is a prevalent opinion amongst all our doctors, that 
marriage contracted in sickness or upon deathbed does not 
found a title to inheritance in the widow; that deathbed 
divorce, on the other hand, does not operate her exclu- 
sion; and, further, that temporary marriage, or contracts 


6 Shaikh (boo Jafer Toosy and Shaikh Moofeed. 
7 Aboo Jafer Loosy. 
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of Afootd, by no means establish a title to succession in 
either of the parties. To illustrate these principles of law, 
the following thrce sections are requisite :— 


Section First. 


: ( : : 
Deathbed If » sick man contract marriage with » woman, whether 
tac his distemper be dangerous or otherwise, and dic of that 


riage if distemper, without intcrvenicnt recovery or convalescence, 
not con- . ° : . 
stmmated Previous also to consummation of his nuptials, such contract 
ee. of marriage is thereby null, or in other words, is not con- 
heritance. sidered to be established in law, until consummation, or 
recovery of the husband from that disease with which he 
was afflicted at the time. It follows that in this case there 
can be no title of inheritance between the parties, no dower 
even incumbent on the husband, and that the woman is not 
bound to observe an {ddut or term of probation. This law 
of annulment of contracts entercd into by partics legally 
qualified to contract, without divorce or voluntary dissolution, 
may ertainly at first sight appear irreconcilable, but all objce- 
tion and doubt is removed necessarily by a reference to those 
authentic proofs of their nullity, already detailed in the book 
of marriage," : 
If the {f, on the other hand, the tontracting party should dic 
husband : ; 
comum Of any other complaint, or of that same distemper after 
mates or — intervenient recovery, or after consummation of his marriage, 
pa the contract is, in this case, valid and binding, consequently 
aa the right of succession fully established beyond the possi- 
right of bility of doubt by reason of the absolute and comprehensive 
inher gonse of the sacred text already quoted, and the particular 
established traditions establishing, in this case, the validity of contract 
which wore formerly referred to in treating of marriage. ° 


Ifthe wife Tf, again, the woman should die previous to consum- 
should die 


§ This Book, which was probably added to the Digest compiled 
under the superintendence of Sir William Jones, by the translator, 
was never published, and has not been found among his papers 
which have come to my hands.—Eb. 

° See last note. 
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mation of the marriage with a man who was sick at the the 
period of contract, and notwithstanding survives her, his ae 
right of inheritance is liable to difficulty and doubt, arising, 
on the one hand, from the validity of contract, which, if 
allowed, gives room for the application of the sacred text ; 
and, on the other, from a considerat®n that its validity is 
suspended upon recovery, or consummation of the husband, 
neither of which is in this case established. The first 
suggestion, however, appcars the stronger, as, from the 
husband’s survival, in whose prior death alone, without con- 
summation or recovery, the objection to validity of contract 
could in such cases occur, there appears full ground for the 
application of the sacred text regarding inheritance by 
marriage, ' 

Upon this principle, farther, if awoman on her deathbed, Ags also 
or whilst afflicted with any distemper, should contract, herse]f when she 
in marriage to a man in health at the time, but who dies herself in 
without consummation, apd she thus survives him, the aa 
contract 3s perfectly valid according to the best iuthority, vives, her 
and the right of mheritance fully established, which doetrine ee 
both Allama and the Martyr have approved. ‘The various is esta- 
arguments and further examples connected with this subject "bet 


may be found at large in the ‘ Book of Marriage.” 


SECTION SECOND. 


Tf a husband divorce his wife upon deathbed or whilst deathbed 
afflicted by any distemper, of wlich, without intcrvenient ree 
recovery, he afterwards dics, such divorce has no operation cut off the 
in law to deprive the widow of her right of succession, ee 
unless a full year shall have clapscd from the date thereof uniess a 
until hig death, or that she herself in the meantime have ee 
married another. If, on the contrary, the husband survive a 
full year from the date of divorce, or recover of that dis- 
temper, and afterwards dic within the year; or the widow 
herself has during his illness taken another husband: in 
each and all of these cases, she has no title whatever to 
inherit any part of his property. 

This principles is established by various authentic Proof 
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traditions generally known, of which one is reported by 
Aboo Abass from the Imam Ja ifer Sédik, on whom be peace, 
in the following words :— 

‘‘Tfa man divorce his wife whilst in sickness, she is still 
considered as having a right to inherit whilst he continues 
in that sickness, everfafter her Jddut has elapsed, should he 
not recover therefrom.’ The reportcr thus proceeds: ‘I 
inquired what if his distemper should be prolonged ? He 
replied, ‘ She inherits although it should last for a year;’”’ 
or, as this answer has been conveyed by another reporter, 
‘* She inherits if he should die of that distemper during the 
influence of which he divoreed her without interveuient 
convalescence.” <A further judgment of the same Jiném is 
recorded by Abdool Ituhman Ibn Tujjaj upon the question 
of deathbed divorce to the following cffect: ‘‘ Should the 
husband die of that disease and the woman have continued 
single, she enjoys her sharc,of his succession ; but should 
she marry another person, as this clearly demonstrates her 
satisfactron at what he has done, she can have no claim to 
inhoxitance.” This decision is reported by Swnda in a 
manner somewhat differing from the above, viz.: ‘‘ She 
inherits as long as she continues in her Jddut (7.c. does not 
marry another), and if he has divorced her with an intention 
to injure her by depriting hex of this title, she inhcrits 
alunough he suvuid earvive a full year; but if beyond this 
time cven a single day, she has nu ‘2 ger, in any event, a 
claim to inheritance.” In another report it 1s cxcressed 
that the following question was particularly put to the 
Imam :—‘* What is the longest term of sickness during 
which the right of a divorced wife to inherit may be 
preserved ?’’ and this answer is also recorded: ‘“ that 
the husband shall continue ill thereof until he dies, and 
that within a year.” 

Another tradition of the Imam Jdfer Sadik, on whom 
be peace, as recorded by Yoonas Hbn Yakoob in these 
words :—‘‘I inquired of him the cause why a wife when 
divorced by her husband in sickness with the intention 
to injure her should, notwithstanding, enjoy her portion 
of inheritance, whilst the husband, should he survive her 
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after divorcee, has no title whatsoever to her succession.” 
He replied,—‘‘ That intention to injure is itself the manf- 
fest cause ; for as the husband, conceiving himself to be 
on deathbed, thus attempts to deprive his wifo of her 
inheritance, the right is protected and secured by law as 
a punishment for his unjust attempt.’ 

In consequence of this report a question of some diffi- Distinc- 
culty has arisen, viz. whether the right of a wife in these ae: 
cases of divorce depends upon the suspicion of intended divorce 
injury by the husband; or whether it is a consequence ian a 
of deathbed divorce alone, even although the suspicion to injure, 
be obviated. A majority of our lawyers sais adopted the M4 thethy 
latter opinion, founded on the absolute and general sense consent. 
of most traditions upon this subject; but the Sheikh, in 
lis Estulisdr, has expressed a decided preference of the 
former doctrine, on account of the particular cause assigned 
in some traditions ag above, from which it may be obviously 
inferred that if the suspicion of injury be removed, as where 
a wife solicits her own divorce, she can have no title to 
inheritante. This opinion is farther strengthened, and 
confirmed by a report of ATohwumaud Ighn Nasem from the 
Inman Jéfer Sadik, on whom be peace, in the following 
words :—‘* No woman who solicits and obtains her own 
divorce, whether by Ahooge or paying a compensation, 
by mabaraat or mutual release, or in any other mode, at 
her own request, from her husband in sickness, can in- 
herit his property if he dies, because all connection and 
mutual regard betwixt them is thereby dissolved.” And 
doubtless such transactions as these have an obvious effect’ 
to removo all suspicion or reproach against the divorecr, 
whose act, on the contrary, under such circumstances, can 
only be considered as proceeding upon the wifc’s consent 
and acquiescence in the surrender of ler rights; conse- 
quently the general sense of those traditions alluded to, 
must be restricted by this latter, nor are they by any 
means difficult to be reconciled. 

At the same time the obvious meaning of all traditions 
recorded upon this subject must lend us to consider death- 
bed divorce as improper and highly ‘unbecoming in a hus- 
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band, from its tendency to injure as depriving his wife of 
her right of inheritance, although such act of divorce is 
valid in law, and entitles the woman to marry again after 
lapse of her iddut. Should she avail herself of this privi- 
lege, and should the husband’s illness be prolonged above 
a year, or should hetrecover for a period and die of a new 
distemper, in all and each of these cases there is no right 
of inheritance betwixt them; whereas in every other case 
fs. wife divorced upon deathbed takes her share of the bhus- 
band’s succession, provided she observe the appointed iddut, 
or term of probation and abstinence after his death. 
Ahusband All that has been hitherto observed procceds, however, 
bas no , solely on a supposition of the husband’s death after irre- 
eae versible divorce of his wife. If, on the other hand, the 
nrever- Wife should die after the divorce, there is no difficulty 
ribly di- whatever in pronouncing the husband’s total and universal 
voreed, ‘ ; : . 
want of title to her sueccsgion, provided the divorce was 
irreversible, in the same mannor as our doctors have agreed 
that reversible divorec, should the wife dic before cxpiration 
of her addut, does not debar her husband from inheritance, 
Butare- because a woman repudiated by a reversible divorce is still, 
anette in law, considered a wife, as long as she continucs in her 
not pre- tddut; and, consequently, the right of inheritance continues 
ae Ms established betwixt thm, whahcr he or she dies first; 
succession. which principle is further confirmed by an authentic tradi- 
tion of the Imam Mohuwmmud Bakir, on whom be peace, 
quoted by Zurara, in these words :—‘‘ If a man divorces 
his wife they are still the heirs of each other, so long as 
she continues in her iddut ; but should he repudiate her by 
three divorces, he can never after return, and there is no 


longer inheritance betwixt them.” 


Section THIRD. 


Tempo- There is no right of inheritance betwixt persons con- 


rary mar- nected in temporary marriage, or under a contract of mootd, 
Triage, or . . 8 
Moot, according to the most general and prevalent opinion, because 


founds no the name of a wife does not in reality apply to » woman 
title of in- 
heritance. contracted in mooté, for of these a‘man may lawfully 
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possess more than four at a time, agreeable to a report 
of Aboo Buseer from the Imam Jafer Sadik, on whom Be 
peace, in the words :—‘“‘ I inquired respecting women con- 
tracted in mootd, whether their number was restricted to 
four. He replied, ‘No! nor to seventy ;’” whereas of wives 
it is universally agreed that their nmber cannot excecd 
four. Since then it appears that these women are not in 
reality wives, it follows that they cannot be included in the 
law of marriage, nor comprehended in the sense and inten- 
tion of the sacred text already quoted. Besides, we have 
An express tradition of the Imam Jdfer Sadik, on whom 
be peace, to this effect, quoted by Steed Mbn Yuhar, in 
the words :—‘‘ I inquired regarding a woman who gontracts 
herself in movté without stipulating the right of inherit- 
ance. He replied, ‘ Zhere is no such title betwixt them, 
whether it be stipulated or not.’” To the same effect arc 
various other authentic traditiqns gencrally known, of which 
one is quoted by {roozeyl Lyon Yusdr, from the Dndm Jifer 
Sadik, gn whom be peace, in these words :—‘sI asked 
respecting a woman contracted in mooléd. He replied, 
‘She is one of your female slaves.’” Another tradition 
of the same Imm is in these words :—‘‘ Connection ” with 
women is of three sorts: one establishing the right of 
inheritance, which is thae by pemancnt marriage ; one 
that docs not establish this title, viz. moold; and, thirdly, 
milk ool yemecn, or property.” 


Of Inheritance by Dominion or Patronage. 


The third cause described in the opening of this book Wuta, or 
‘as founding in law a title to succession was Wula, a term Patronage. 


of various application, but signifying in this place the 


connection of one of two persons with tle other, produced Of three 
descrip- 

: : ; é : tions, cach 
for crimes, observing, however, this order in succession; and inheriting 
in order 

: : upon 

a title of succession upon the Imdm or public treasury failure of 


first by emancipation from slavery ; second, by responsibility 
thirdly, upon failure of these twq descriptions, hestowing 


at his disposal, who is by law the heir of every person 





10 Literally, “ Pudenda Mulierum. ” 


the 
ing 


preced- 
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deceased having no heir besides, and thus may be con- 
sidered in the third class or degrce of succession by Wula. 
Batneither It is scarcely necessary to remark that no right of 
urna inheritance can be founded on this title except upon entire 
and absolute failure of all connections by blood; and that 
whilst of the latter agy individual, however remote, exists, 
no matter if an enfranchised slave, no patron or surety 
for offences can claim any right of succession, nor can 
this right by any means devolve on the ZJmaém. This 
principle is established by unanimous assent, both on 
account of the sacred text, ‘‘ Relations by blood are pre- 
ferred,” &c., and of a tradition reported by Jaber Ansary 
from the Imém Mohuninud Bakir, on whom be peace, to 
this effect, “The Commander of the Faithful Aly uniformly 
bestowed the inheritance of persons deceased upon their 
blood relations in preference of manumittors and patrons.” 
Also of a tradition quoted by Mohuinmud Ebn Keys from 
the same Jmdm, in these words : ‘The Communder of 
the Faithful, on whom be blessing and peace, Was appealed 
to in, the case of a maternal aunt who disputed ‘with the 
master of a freedman deccased regarding his succession, 
upon which, pronouncing aloud the words of the sacred 
text” (above quoted), “‘ he adjudged the whole inheritance 
to the aunt, excluding the manumuunittor entirely,” to 
which effect there are many other authentic traditions 
generally known. 
Under this third title of inheritance there arc three 
classes of heirs to be considered ; and, first, 


Of the Wula of Manumission. 


The manu- The inheritance of a freedman or enfranchised slave 


stig is particularly ordained by law to descend to his manu- 


freedman, mittor, or the person who had sct him free, but by no 
ral aa means that of the lattcr to the former according to the 


tohis = most provalent opinion, on which the Sheikh has even 
al denied the possibility of doubt by reason of various 
authentic traditions, particularly that recorded by Hulby 
and Mohummud Ebn Mooslim from the Imam Jafer Sadik, 


on whom be peace, in these words: “The Prophet of 
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God hath declared that the ‘ Wula of a slave belongs to 
the person who emancipates him ;’”’ and another of stil 
more obvious effect recorded from the Prophet in these 
words: ‘ Verily Wula is to him only who cmancipates.” 
Because tho restrictive sense of the word only applied in 
this tradition clearly proves the exclugion of him who has 
not emancipated or the person set free. Further, it is 
recorded by Sabil Hbn Dinar as part of a discourse upon 
rights and duties by the fourth Jmum," on whom be peace, 
that he thus expressed himself, ‘ But with regard to your 
slave whom you have benevolently set free, know that 
Almighty God will render his ransom a medium of your 
approach to Himsclf, and of your salvation from, the firc 
of hell, that your reward in this life is hig inheritance 
should he have no relation by blood, as a compensation 
for your loss of property, and heaven in the hfe to come.” 

Besidos, a title to inheritance ean only be established 
by a legal cause jn law, qnd there is obviously no canse 
in law why a person alrcady benefited by obtaiaing his- 
freedom “should be heir to his benefactor, eben a 
manifest distinction occurs betwixt the right of inhert- 
ance by blood and marriage where the parties arc recipro- 
eally heirs to one iuiotlier, and that by Wula when the 
title is limited to the benefactor aléne. 

In cases, however, of mutual JVula betwixt two Caso of 
parties, mutual or reciprocal succession may necessarily a 
be established by reason of the cxistence of a legal cause, 
viz. manumission on both sides; and thus if a freedman 
should purchase the father of his emancipator and set him 
free, such frecdman might neccessarily inherit from the 
father of his benefactor, in the same manner as the latter 
would be heirs to the freedman. 

In order to establish the right of inheritance by emanci- The cman- 
pation, certain conditions are imposed by law. Of these, Blige 
the first is that it should be a voluntary and gratuitous voluntary. 
act, not urged by necessity or legal obligation of any sort. 

Thus, if a person emancipate his slave through necessity, 





Zeyh ool Abedcen, surnamed Nujjad. 
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as an atonement for a crime, performance of a vow, and 
the like, or if a slave become free, sui juris, as where 
maimed by his master, infected by a pestilential discase, 
or by relation to his master within the prohibited degrees, 
all these modes of emancipation constitute the slave what 
is termed in law a Sgeeba, and by no means establish the 
right of JVula in the master; but on the contrary, of such 
freedmen the {mdm is sole heir, should they have no 
patron or surety for their offences, in which event the 
patron’s right of inheritance is preferred. 
Tradi- This principle is demonstrated by several authentic 
Looe traditions, of which one is reported by Hbn Itubab in the 
this condi- following words :—‘“‘I asked the Jindm Afohummud Balir, 
Hoe on whom bepeacc, respecting Saccbas ; he replied, ‘Observe 
in the Koran wherever the freeing of a slave is enjoined, 
and every such slave is in law a Saceba over whom there 
is no Wule (i. e. no right of inheritance,) to any person 
save God, and whatsoever appertaincth to God belongs of 
necessity to the Prophet, after whom to the Zmdim, who is 
therefore liable for the fines or offences of such slave, and 
consequently takes the inheritance.’ ”’ To the same effect is 
a report of Omar Libn Aly Alucas, from the same Imam, 
on whom be peace; but the gencral law expressed in both 
these, as well as in many other similar traditions, for 
vesting succession in the Jmwim, must obviously be limited 
to such cases where no individual has taken upon himself 
responsibility for the slave’s fincs or offences, which 
restriction is indeed fully established by several other 
documents. 

The above condition is further supported by a tradition 
of the Lmdém Jdfer Sddih, on whom be peace, quoted by 
Hashemy in these words :—“ I put the ease of an emanci- 
pated slave, inquiring the cxtent of his freedom and 
whether he could nominate whom he pleased, his patron 
or heir? The Imdm replied that if emancipated gratuit- 
ously and voluntarily for the sake of God, the emancipator 
is still his patron and heir; but if created a Sdecba he is 
entirely at his own disposal, and may constitute whom he 
pleases his heir;” that is, in other words, if a master should 
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voluntarily, with a pious intention, liberate his slave, he is 
the patron and heir of that freedman, unless at the peridd 
of emancipation he should disavow and renounce all future 
responsibility for his fines or offences; in which case any 
other person taking upon himself this responsibility is the 
heir, as will hereafter appear; but should the manumittor 
continue responsible he is still the heir of his freedman. 

To the same effect is a tradition of the Jmdém Mohummud 
Bakar, recorded by Aboo Buseer in these words :—* The 
Commander of the Faithfa], on whom be blessing and 
peace, passed judgment in the instanco of a person who 
had maimed his slave, that such slave is thereby absolutely 
free, his former master has no authority over him what- 
soever, and he is Sweeba, may go where hespleases, and 
may constitute whoin he pleascs his patron, such person 
becoming liable for his fines or offenccs, and eventually 
inheriting jis properly under this lattcr title, not by the 
right of manumission.’ 
« Tlis doctrine | is further confirmed by the obvigus sense. 
of luis saying, on whom be the blessing of God, Wyle is 
for him who emancipates, because hence it is evident that 
the act of the manumittor establishes this title, and con- 
sequently the slave’s cmancipation sui juris, or by a 
necessity of law, cannot possibly found a claini thercto. 

The second condition required to establish inheritance Emancipa- 

tion must 

by emancipation is: ‘ That the manumittor shall not have not be quu- 
qualified his act with a renunciation of all future responsi- ee ; 
bility for the freedman’s fines or offences ;" because should tion of 
he declare himself absolved of these he can have no further ialaas 
claim of JWula whatsoever against the freedman by liability 
unanimous assent of all our doctors; but, on the contrary, f* Ses. 
who ever becomes responsible is the heir; and of course 
the succession is vested in the Jm/¢im, as is demonstrated 
by the report of IZashemy above quoted, and by another of 
Aboo Rooba from the Imdm Jufer Sadik, on whom be 
peace, in these words :—‘“‘ Being asked regarding a Suecba 
or absolute freedman,” he replied, ‘As where a man 
emancipates his slave, saying, Go wherever you please, I 
have nothing to do with your inheritance, nor am I here- 
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after liable for your offences ; and calling two witnesses to 
witness hig renunciation.” 
‘Renuncia- To the same effect there are also other authentic docu- 
ae. ments, and hereupon a question of some importance has 
heritance arisen amongst our doctors, viz. ‘‘ Whether or not it is 
si necessary, in ordereto do away the right of wula in 
that wit- a master by renunciation of responsibility, that he shall 
cra have called evidences to witness his release ?” The opinion 
of the Sheikh, as well as of Sadvok and of Ashafy, would 
lead us to consider this evidence as indispensable to the 
validity of the master’s renunciation, as is the case in 
declarations of divorcc, and which is doubtless also appa- 
rently intended by the sonse of the foregoing and other 
similar traditions ; yet it is by far the more gencral opinion 
that adducing of evidence is required mercly to establish 
the master’s release where alleged in disputes with third 
partics, and by no means to the validity thereof, as doing 
away the right of inhcritance., This latter would appear 
also the ‘best supported doctrine ; for the intention of those 
traditions in directing evidence is that, since the establish- 
ment of release from responsibility before a judge neces- 
sarily depends upon proof by the claimant, it is proper 
that the master should be prepared by having called wit- 
nesses at the time, lest he be Sfterwards subjected for the 
consequence; but not by any means that the validity of 
his renunciation as a personal bar to inheritance is sus- 
pended upon this form ; and to this effect we have many 
documents on traditional record. 
The freed- Thirdly. It is an obvious indispensable condition of 
man must inheritance by manumission that the freedman shall leave 
blood rela- NO consanguincous heirs, because these have a necessary 
oe uve" preference in law over every description of claimants by 
inherit. wala, as has already been particularly detailed from express 
traditions. With respect, on the other hand, to the exist- 
ence or failure of relations by affinity, this is no condition 
by unanimous assent; for these may be associated and 
inherit with heirs of every description, as has already been 
observed in treating of inhoritance by marriage. Thus, if 


an emancipated slave should leave either a husband or a 


HEIRS BY WULA OR PATRONAGE. 351 


wife, these take their appointed share of the estate, and the 
remainder goes to the manumittors. 

The fourth condition required by law to establish tho If any of 
title of succession by emancipation, is, “‘ That none of the pee 
parents of the freedman or frecdwoman shall have been ginally 
originally a free subject; because if ono of the parents {°° Hee 
was originally free, the children are by law dependants of Wula. 
upon that one in original freedom, and consequently thero 
can bo no emancipation of them, nor any right of wuld 
in the emancipator of their other parent. This principle 
would appear to be established by the unanimous assent of 
all our doctors, although certainly contradicted by a tradi- 
tion to be hereafter quoted as on record by Ayers Hbn 
Kasim, and to which, therefore, wo now refer.¢ 

If, however, all those conditions required in eulu 
should exist, the manumittor, whether male or female, one 
or more, invariably succeed to, the property of their eman- 
cipated slaves, and this without any dispute or differcnce 
of opinion by reason of the various traditions alreadys 
quoted, and many others to a similar effect. Upon failure, 
again, of the immediate manumittor, the settlement of 
succession admils of more difficulty, and has given rise to 
a variety of opinions. The Sheikh, in his Nehayut, and 
, others who follow his dottrines, Shave declared that the 

inheritance in this case descends to the male children of 
the manumittor, but not to the females; and on failure of 
those, to his asbai, or those paternal male relations who 
are his akilas, i.c. liable for the payment of all fincs that 
may be imposed upon him by law for offences committed 
through error or misadventure. These are his brothers by 
the same father and mother and by the same father only, 
paternal grandfathers and paternal uncles and their sons, 
both full uncles and those by the same father only. This, 
however, upon the supposition that the manumittor was a 
man. Where, on the other hand, 4 woman emancipates 
her slave, his inheritance, should she die before him, goes 
to her asbat, or paternal male kindred above mentioned, in 
preference and exclusion of all her children, whether male 
or female, who have no portion whatever. 
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This doctrine of the Sheiih’s is the best and most 
approved of all the various opinions recorded on the 
subject, and is confirmed by many authentic traditions 
generally known. Of these, one is reported by Booreyd 
Ajaly, in the following words, from the Imdm Jéfer 
Sadik, on whom be peace: ‘I stated the case of a person 
who had resolved to emancipate a slave, but dying before 
he could execute his intention, directed by will that 
his son should perform it. The son accordingly purchases 
a slave, and sets him free, in name of his deceased parent. 
Should this freedman dic leaving property, who is his 
heir? The Imam replied, ‘If the emancipation resolved 
on by the futher was voluntary, so as to establish the right 
of Wula, and he directed the son to perform it in his 
name, the inheritance of such freedman descends in 
common to all the male children of the deceased, and this 
particular son, who has purchased and emancipated by the 
father’s command, is merely as one of the others, although 
‘the purchase may havo been made with his own exclusive 
property.’ ”’ 

Another decision particularly in point is quoted by 
Mohummud bn Keys, of the Imém Mohummud Bakir, on 
whom be peace, in the instance of a man who had eman- 
cipated his slave, stipulating the right of Wulu, and died 
leaving no children, except females, after which the freed- 
man dying possessed of property, a dispute arose between 
the daughters and paternal male relatives of the manu- 
mittor respecting the succession, and the Jindm adjudged 
the whole inheritance to the latter or akelas, who were 
responsible for his fines. A second tradition from the 
same Jmdim is quoted in the following words :—‘‘ The 
Commander of the Faithful, upon whom be peace, was 
appealed to, in the instance of a woman deceased, who 
had emancipated her slave, stipulating JVula, and left a 
son, who claimed the freedman’s succession ; he adjudged, 
however, the whole inheritance to her asbat or paternal 
kindred and akelas, in preference and exclusion of her 


children.” 


ao imme- Jit is further acommon and established maxim amongst 
iate pa- 
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our doctors that the father and mother of a manumittor rents of a 


must be associated with his malo children in the right of agree 


succession to his freedman, and also upon failure of his sociated in 
immediate male offspring that their children supply their eae 
places, observing always the rule of precedence by prox- with his 
imity in degree, already so often described in treating of ae 
consanguinity. Thus, if a manumittor should leave his eal ot 
futher and mother and also male children, each of the their de- 
parents enjoy their appointed share of the freedman’s suc- ae 
cession, a8 do also the sons their regular portion, in the place. 
same manner as under a consanguincous title, being all in 

the same class and degree ; and if only one paront or one 

son of the manumittor exist, such individual takes the 

whole property of his freedman. With respects farther, to And 
grandchildren upon failure of immediate sons, each of ae 
these takes the share allotted to him through whom their males and 
rclation is derived, without distinction of male or female ; sai 
for amongst the lowcr descendants this distinction is not outdistine- 


® 
observed, their first ancestor from the manumittar being (pair 
a male ° ; 
Brothers, again, of a manumittor do not inherit with ser se 
KCTUGC 


his sons, or with their descendants, how low socver in the Asbat, 

degree, nor do paternal uncles with brothers; and, in WA in- 
herit also 

conceal: the same arrangement is* here to be observed according 

respecting succession to the right of Wula, and prece- to proxi- 
mity in 

dence therein by proximity, as formerly detailed for in- class and 

heritance by blood. Thus, if a manumittor leave his degree. 

father and one son, the former takes a sixth part of the 

freedman’s succession, and all the remaindcr goes to the 

son. If, in the room of a father, we substitute in this 

example the manumittor’s grandfather, the whole property 

of the freedman would descend to the son; and, further, 

if we suppose a brother and grandfather of the manumittor 

to exist, the property would be divided equally betwixt 

them. Also, if we suppose a brother’s son and a grand- 

father to remain, each of these would inherit half the 

freedman’s property, neither excluding the other as being 

of separate descriptions in one series or class, whereas, in 

the case of a grandfather and paternal uncle, the former 
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would take all the succession, excluding the latter entirely 
by reason of his precodenco in class, as has already been 
proved by many authentic reports and traditional docu- 
ments. 

As a necessary consequence of this settlement of suc- 
cession to emancipajed slaves in the asbat or paternal 
male kindred above mentioned, who are akelas of the 
manumittor, after failure of his male offspring and their 
descendants, however low, which has becn established by 

sae and oxpress traditions, it follows that sisters and grandmothers, 
Mothers whether by the father’s or mother’s side, have no title 
yaar whatsoever of inheritance by Weda, in the same manner 
Wula, as all relations by the mother’s side only are totally 
au ee excluded from the benetit of this title, like brothers and 
nal rela- gisters of the manumittor by the same mother only, his 
rss maternal uncles and aunts, and grandfathers and grand- 
thercto. mothers by the mother’s side, because uecither of all these 
are considered dsbat in law, nor do they bear any respon- 
‘ sibility for crimes or offences, as will appear from a refer- 
ence to the book of Deeat on fines. 
A title to It has never been disputed by any of our doctors that 
by Wala, Wiula is a legal ground of inheritance ; but whether it is to 
like all ~~ be considered as actual property in the person who possesses 
ae of this title, capable of thansfer aad the other uses to which 
ee property may be applied, is a question tbat has admitted of 
capable of Opposite solutions. A majority, however, have decided in 
transfer in the negative, as being the radical condition of all legal 
property. : . . ops : 
claims, to oppose or obviate which no traditional authority 
or other just cause can be alleged ; and besides to demon- 
strate that JV¥ula is not property we have the saying of 
him, on whom be blessing and peace: ‘‘ The relationship 
of Wula is like that of consanguinity, which can neither 
be sold nor given away.” 

Since, therefore, the right of inheritance by blood is not 
considered property in law, and neither admits of sale, 
donation, reservation in sale, or any of the other modes 
of transfer, so also the title of Wula, which is expressly 
as above declared to resemble it. Further, to prove the 


invalidity of its reservation in sale, we have an express 
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tradition recorded by Ayees Ibn Itasem from the Imdm 
Jafer Sadik, on whom be peace, in these words: “ Aysha 
reported to the Prophet, on whom be blessing and _ penco, 
that the family of Booreyra had sold a female slave, 
reserving hy stipulation the right of Wula to themselves 
in event of manumission by the purghascr. He replied, 
‘Wula belongs to the emancipator,’ and annulled their 
stipulation.” 

It is to be observed that, in the samo manner ag a Manumit- 
manumittor and his heirs above specified’ suecced to the ue ae 
property of his enfranchised slave upon failure of con- iherit 
sanguineous relations to that slave, so also they inherit tho cee 
property of his children, should these latter leave no con- their freed- 
sangtncous heirs. Thus, if a man dics leaving no consan- eee 
euincous heir, his property goes to Lis manumittor; if not 
himself an enfranchised slave, is inheritance is for the 
manumittor of his father; if hisgfather was not emancipated, 
the succession is with his gyandfather’s manumittor, and so_ 
on; as is expressed in a tradition of the Jmém Jafer Sadik 
on whom be peace, quoted by Ayers Jbn Ttasim in these 
words : *] inquired respecting a person who had purchased 
a slave, having children by a free woman, und afterwards 
set him free: he replied, ‘The JFula of these children 
belongs to his manumittor.’®’ ° 

If a man dics who was not himsclf emancipated, but his The fa 
futher the enfranchised slave of one person, and his mother Seaeae 
emancipated by another, it is the common and prevalent atti ; 
opinion that the right of succession in this case is vested in thor’s in 
the father’s manumittor, in preference and exclusion of the Sle of 
mother’s, because parentage is stronger and more noble on offspring. 
the father’s side than on the mother’s; and consequently 
that side must be preferred inlaw. True, in cases where the 
father is still a slave, and the mother only has been emanci- 
pated, the right of Iwla must belong to her manumittor 
of necessity frpm failure of the father’s; which necessity, 
however, being the sole cause of its establishment, should 
the father be afterwards set free and the cause thereof thus 
obviated, the title reverts to his master, in whom it is 


permanently established. This is termed in law Jurr-ool- 


Case of a 
mother 
emanci- 
pated 
whilst both 
tnther and 
grand- 
father are 
slaves. 


If the 
yrand- 
father is 
first set 
free Wala 
shifts from 
the mo- 
ther’s 
master to 
his. 


If the 
father be 


856 INHERITANCE. 


wula, i.e. shifting or transferring the right of inheritance 
by emancipation, first established in the mother’s manumittor 
from necessity by failure of the father’s, to its radical pos- 
sessor upon the removal of the cause. 

It is, however, to be observed that this transfer can only 
take place in those ¢nstances where the necessity may be 
obviated previous to the child’s death : for after decease and 
possession of the inheritance by the mothcr’s manumittor, 
there can be no transfer to the father’s master in conscquence 
of his subsequent emancipation, by reason of the prior title 
on the mother’s side, which cannot be done away after 
possession, as all our doctors have agreed. 

If af the child above mentioned the mother had only 
been emancipated, whilst both father and grandfather 
were slaves, consequently the night of ula from necessity 
established in the mother’s manumittor, and we suppose 
the grandfather now to beset free previous to the father, 
a question of some importange upon dlis example may 


" arise, viz. “whether the right of Wula would jicre shift 


andebe transferred from the mother’s master to the grand- 
father’s.2” The Sheikh has expressly decided in the 
affirmative, considering the grandfather invariably in the 
place of a father, é.¢., on the strongest side of parentage, 
and conscquontly thaf by the same rule which transfers 
Wula from the mother’s manumittor to the father’s, this 
title must also be shifted to the grandfather’s should he 
be first sct free, which decision is further confirmed by 
Allama ITilly and several others. The author of tho 
Sharaya,” however, would appear to have entertained 
doubts as to this decision, founded upon the objection 
stated by many to a grandfather being considered in 
reality the same as a father during the existence of the 
latter even in slavery, who, as obviously nearer in degree, 
although himself debarred from succession by slavery, 
ought nevertheless to impede the establishment of this 
title in one more remote. 

Considering, however, the doctrine of the Sheikh as 


te ee te ee 





ened ee ee ee 
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2 Abool Kasim, surnamed AMohukhih. 
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established, and deciding the example above, if we suppose suhse- 
the father’s subsequent emancipation after transfer of anny 
Wula to the grandfather’s master from the mother’s, pated. a 
this title must now again be shifted to the father’s manu- poe of 
mittor, for its establishment in the grandfather's pro- Wula 


eceding evidently upon necessity, oy tho slavery of the eae 
father, which is now obviated and removed, the title must 
revert to its radical possessor by the samo rule already 
described for transfer from the mother’s to the father’s 
manumittor, and this species is termed in law Jurr-ool-jurr, 
or transfer of a transfer, the right being first shifted to 
the grandfather’s master from tho mother’s and then again 
from him transferred to the cmancipator of tha father. 
According to the other doctrine, if we supposé the father’s 
emancipation as above, the JVula would at once be trans- 
ferred from the mother’s master to his; and henee it 
appears that this latter species of Jurr cannot at all be 
established if we admit the force of the objection stated 
against the title of the grandfather's manumittor.* If, on 
the other hand, the father should die a slave, and, admié¢ting 
the foree of the above objection, should the right ef Pula, 
or should it not, now at all events, be shifted to the grand- 
father’s mantimittor from the mother’s, in virtue of his 
previous emancipation? his question still admits of 
a doubt on the one hand, because the only objection to its 
former transfer being the father’s existence in slavery, 
which is now obviated by his death, there appears strong 
ground for renewing the claim of the graudfather’s manu- 
mittor, and shifting the Wulu from the mother’s; whilst 
on the other hand, as this transfer did not immediately 
follow the grandfather’s cmancipation, but, on the contrary, 
the right was established in the person of the mother’s 
master, there docs not appear sufficient cause now to 
annul it. 

Upon the, whole, seeing the various difficulties and 
disadvantages which would occur from the admission of 
this latter doctrine, and the obvious facility of decision 
in all-cases by following the opinien of the Sheikh and 
others in support of*the first and second species of transfer, 
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we may safely consider his opinion as a fixed and established 
Ifany one rule of law. Further, it appears proper here to remark 
pee that if any onc of the parents of such person, not himself 
wasorigin- emancipated, was originally or independently free, there 
eeu can be no title of Wule over him to any person whatever, 
Wula by ag has indeed alreafy been hinted at in delineating the 
Hon of the conditions of this right, because a child is by law a dependant 
other. of the noblest of his parents, or the parent who is originally 
free. If, therefore, such person should leave no con- 
sanguineous heir, his inheritance must go to the Imam, or 
to the surety for his fines by contract in preference, should 
any person have taken this responsibility, but can by no 
means 4e claimed under the Wula of emancipation by 
the manumittor of the other parent. This doctrine has 
never been apparently contradicted by any of our doctors, 
although the foregoing tradition, quoted by Ayees, has an 
apparent tendency to controvert it. 
If the If the owner and manumittor of @ child and of his 
Lich pas parents‘ should be different and distinct perspns, each 
emanci- has "separately the Wula of his own immediate freed- 
heady man, that of the child resting with his manumittor, and 


one that of the parents cntirely with theirs. Thus, if the 
each has : bo kea tis ele. i te ee i. 
separately Child were to dic without consanguineous heirs, his inherit- 


‘ 


the Wula ance goes to his own manumitfor alone, and by no means 
of his own . rs : 
freedman, to the emancipator of lis parents, because the obvious 
intention of his saying, upon whom be peace, ‘ Wula is 
for him who ecmancipates,” confers this title upon the 
immediate and actual emancipator of the slave, who must 
therefore necessarily be preferred to the benefactor of his 
parents. Upon failure of him the title descends to his 
male children and their descendants, after whom to his 
Asbat, but can never be transferred from him to the manu- 
mittor of the freedman’s parents, because the authority of 
law for shifting this right is expressly and particularly 
limited to its transfer from a weaker to a stronger claimant, 
The and by no means from a stronger to a weaker, The Wula, 
tae therefore, of an actual manumittor over his freedman can 
emanci- never evidently be shifted from him to any other person, 


vee by reason of the weakness of all other claims in comparison 
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to his, and the inheritance of such frcedman, upon failure transferred 
of him and his heirs above mentioned, must invariably £0 ek 
to the Imam. master. 

This fixed principle of law preventing transfer from a Nor from 
stronger to a weaker has a necessary tendency further to thefather’s 
prevent the shifting of Wula from gg father’s cmancipator the mo- 
to the master of a mother; and henco if a person’s father 
be emancipated whilst his mother is a ‘slave, and the 
father’s manumittor dying should leave no male children 
or Asbat, the mother’s subsequent emancipation cannot 
shift the title of JVula to her muster for the exact reason 
already described. It is otherwise when a female slave 
being emancipated afterwards conceives and bearg » child 
to a husband in slavery, for here the Wula of such child 
must evidently belong to the mother’s manumittor, by 
reason of the father’s bondage, and consequent incapacity 
of his master, whilst the mother’s manumittor has a right 
of property in thachild, whose freedom, depending in this 
case upoy that of the mother, is an effect of hit bounty, ' 
and consequently he alone can be entitled to the Tula. 

To conclude, the urrangement of law with respect to 
inheritance by the Wala of manumission may be thus 
computed in a few words. Upon failure of the immediate 
manumittor of a freedmaw, his children and Asbat, the 
inheritance goes to the manumittior’s manumittor if he had 
any, wfter whom to his cluldren and Asbat. Should there 
be no Wule by immediate emancipation, the inheritance 
eocs to the father’s manumittor, after whom to his children 
and AAsbat, and on failure of those to the manumittor of 
the father’s manumittor, after whom to Ins children and 
Asbat, in the same manner and by the same rule which 
applies to immediate emancipation. Lastly, upon failure 
of all right of Wula by manumission on the father’s side : 
that is, where neither the deceased, his father, grandfather, 
or other male ancestor has been cmancipaicd, then the 
inheritance must go to the mother’s manumittor and his 
Asbat, on failure of whom to her manumittor’s manumittor 
and his Asbat. After these to the manumittor of the 
maternal grandfather, and so son: observing the foregoing 
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arrangement and the rule of precedence in each class to 
the nearest, as already so often described. 


Of Wula by responsibility for offences. 

The pa- The sccond class of heirs by Wula comprehends such 
ple ., persons as undertakegby contract with a person who has no 
heir to his heir cither by blood or manumission, the responsibility for 
client. ‘all crimes and offences to be by him committed through 
crror or inadverteney, and thereby requiring expiation by 
fine. That this species of responsibility is one of the 
causes which operate in law a title to succession, all our 
doctors are agrecd, by reason of a tradition of the Imdm 
Jifer Sadik, on whom be peace, quoted by Husham vbr 
Salim in tliese words :—‘‘ If one person becomes bound 
for another by Afwmeralat, or contract of amity and 
patronage, he has a title to his inheritance, and is 
responsible for his fines... Another judgment of the 
same Jmdm to a similar effect 43 recorded in the case of a 
person ‘who had embraced the faith and entered into a 
contract of clientage with a believer, viz., ‘If that 
believer has become responsible for his fines and offences 
he is his patron and heir.” And to the same purport are 

many other authentic traditional documents. 
Upon The right of inheritance, however, upon this title 
Tate cannot of necessity be established except upon entire and 
relations absolute failure of all heirs by consanguinity, and also by 
oes manumission, in whatsoever class or degree, whereas its 
manumis- establishment does by no means depend upon the existence 
eLeD or failure of heirs by affinity or marriage. Thus, if a 
a con- person who enters into an engagement of clientage have a 
clientage, Single consanguineous heir, however remote, if his emanci- 
should any pator, or any other person capable of elaiming under this 

of these , . : d ; 
exist, ig title should exist, the contract is totally invalid, and founds 
icra no title to succession whatsoever, as is clearly demon- 
strated both by the sacred text respecting hlood relations 
formerly quoted, and by the various traditions introduced 
Whilst its regarding inheritance by manumission. If, on the other 
ete ,* hand, the party contracting should have a husband or wife, 


dependent these take respectively their highest appointed shares of 
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the proporty, but do by no means affect the validity of of the title 
contract, in virtuc whereof the remainder of the client’s eae 
estate goes to his patron who became responsible. = 

This contract, it is further to be observed, does not This con- 
found a mutual or reciprocal title to inheritance betwixt piserenee 
the parties, but, on the contrary, he gwho becomes respon- 1 mutual 
sible, or the patron, alone enjoys this right over his client, Cee 
and not the latter by any means over the former. Hence, 
if one person should say to another, ‘‘T have contracted 
with you that you shall be liable for aM my fines, surcty 
for my offences, that you shall ussist and protect me, and 
when I die you are my heir,” which treaty the other 
ratifies and accepts, he the aeceptor, or responsible person, 
alone is the heir, and by no means the decl@rer or client, 
unless the responsibility should be mutual, in which case Except in 
doubtless the advantage or title of succession must be Vrere the 
uso established im favour of Doth; us where, for example, responsi- 
one person should say, “Qf have contracted with you Heys 

: e ; mutual, 
this effect, that you are my ahida, or responsibte for my 
fines, and I also become lable for yours; that youenfford 
me your aid and protection, and I shall assist ayd protect 
you; that you are my heir, and I also am yours,” which 
mutual cngagement the other ratifies and accepts. This 
principle is established asewell by*unanimous assent as by 
the obvious spirit and intent of the foregoing traditions. 

This contract, being evidently suspended upon mutual Requires 
consent of the parties and formal expression of that con- en 
sent, requires, like all other valid contracts, declaration of aequics- 
one, and acceptance of the other party, to be conveyed in eae 
the manner laid down for similar transactions in the 
former books of this digest; but whether it is to be con- 
sidered in law one of those permanent and binding con- 
tracts Which cannot after conclusion be annulled by cither 
payty without consent of the other, is a question upon 
which our doctors have disagreed. A majority, however, 
have decided in the affirmative, by reason of the common 
and general rule of law: *‘ That contracts and conditions 
must be adhered to;” whilst the Sheikh, in his Khiluf, , , — 
has, on apparently strong grounds, declared it to be dis- be die 
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solved by cretionary, and that each party therein is at full liberty to 
See dissolve the contract whenever he pleases, so long as the 


pleasure so Client shall have committcd no offence which the patron 
eit ie has expiated by paying the fine; because in this event 


Sa in there can be no doubt that it becomes perpetually binding 
statu quo 


ante in regard of the offender, and can never afterwards be by 
pactum. jim dissolved to the injury of his patron suffering by 
responsibility. 


7 eas To conclude, this title of inheritance does not descend 

patron to the heirs or relations of the patron, but is limited by 

alone. Jaw to himself alonc, conformably to the nature and con- 

dition of his contract, as well as to guard, in matters 

which oppose radical principles of law, against trans- 

eressing the bounds of certainty on infallible traditional 

proof; for since the responsibility for the client’s fines or 

offences cannot extend to the children or relations of his 

patron, so it necessarily follows that the advantage con- 

™.sected with this responsibility, viz.. inheritance at his 
‘death, can be enjoyed by the patron himself alone. 


Of the Wala of the Imam, or Doctrine of Eescheats to the 
Public Treasury. 

teed The last species of wala, or legal title to inheritance 

the title of thereby, is that enjoyed by the “udm, in virtue whereof if 

the Jmdm. » person die leaving no heirs by consanguinity, no husband 
or widow, with the provisions and restrictions already 
quoted respecting the latter, no cmancipator and no surety 
for fines, the property or inheritance of such person is by 
law entirely vested in the Imdm, who is, in other words, 
the sole heir of every person deceased leaving no individual 
member of any of the foregoing classes. This principle is 
established, according to the Sheikh, as well by universal 
assent as by an authentic tradition of the Jmdm Mohummud 
Baki, on whom be peace, quoted by Booreyd Ajaly in 
these words :—‘‘ If a porson should not have,engaged in a 
contract of clientage with any believer previous to his 
death, the inheritance of such person is vested in the high 
priest of the Faithful,” that is, the Imdm ; to which effect 
there are many other traditions gencrally known. 
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With respect to the application of this fund, during tho The fund 

absence of the Imém, the doctrine of Mohukkik in his vrlied 3 
Shuraya, as well as of most other lawyers, prescribes its ie poor 
partition amongst the poor and indigent of our sect, by °! MS st 
reason of the impossibility to deliver it to him upon whom 
be blessing and peace, and consequegtly the preferable title 
of his indigent posterity and followers to enjoy it, im the 
same manner as they enjoy his /ifth of spoils taken in battle, 
of mines, and of the various other subjects with which this 
right is connected. ‘T'o this effect we have also a tradition 
recorded by IZulby from the Lavin Jafer Sadik, on whom 
be peace, in explanation of the sacred text, “They will 
ask you concerning spoils,” &c., which ‘1s in thege words: 
“Tf w person should die who has no heir or Mola (patron) 
his property is as spoil.” Another tradition of the Imm 
Mohummaud Baki, on whom be peace, quoted by Mohium- 
mud Hbn Aooslim, is im these words: ‘ Whosoever dies 
leaving no heirse either ly relationship, manumission, 6 
responsipility for fines, verily lis property is {is spoil.” 
And to the same effect there are various other documents, 
from all which it is evidently deducible that such property 
belongs to the Imdm; for sinec, by the word of the most 
High, ‘ the division of the spoils belongeth unto God and 
hig Apostle,” and whatsSever belongs to God and his 
Prophet appertains of right to the Zid, and these have 
expressly applied them to their followers, this affords an 
obvious proof of their being made over to the poor and needy 
of our sect, as well as also in reality to the rich, for both 
are alike comprehended in the division of spoils. 


Of Eachusion. 

Exclusion from inheritance is described by the author Exclusion 
of the Shuraya as being of two sorts, cither entire or aoe 
partial, that is from a part of the share. With respect to Entire by 
the first, the uniform criterion of law is that respect and ened 
attention be paid to nearncss of blood, upon which principle as of 
it follows that a grandchild cannot at all inherit with a child ance 
of the deceased, whether male or female, not even a son’s immediate 


son with a daughter, and that whenever an assemblage of offeprings 
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children’s children occurs, however low in descent, the nearer 
alsoof always exclude those who are more remote. Further, 
ee children in whatsoever degrec exclude all persons related to 
fathers, the deceased through his parents or one of them, as 
fae ea brothers or sisters and their children, grandfathers and 
their parents, paterral and maternal uncles and their 
children; and, in general, no relation can inherit with 
children of the decoased, except immediate parents and a 
husband or wife. 
A brother Upon failure ‘of parcnts and children of the deceased, 
a * brothers and grandfathers form the second class ; of these 
&e.; therefore, upon the same principle, a brother, for cxample, 
excludes  brother’s son, and if we suppose an assemblage 
of the membtrs of this class in different degrees of descent, 
alsoan tue nearest always excludes one morc remote. Further, 
uncle and brothers and sisters of the deceased or their descendants in 
paar any degree, oxclude all thos rclated through grandfathers, 


but ie ann uncles paternal or maternal and theix children, but do 
Crand- . 
father in “0b exclude the parents of those grandfathers, fora grand- 


any degree fathcy in any degree of asccnt, however remote, is still 


eee considergl a grandfather with respect to the other descrip- 
tion of this class ; whilst, at the same time, if we suppose an 
assemblage of them in different degrees of aseent, the 
lowest or nearest to the ‘deecased would always exclude one 
who is higher or farther removed. 

baie Uneles again, whether paternal or maternal, of the 


grand- deceased, and their clildren how low soever, exclude 

uncles; entirely all uncles of his father, who, in like manner, and 
their descendants exclude all uncles of a grandfather. 

Fall kins- Further, every person related to the deceased by both 

men those ; ; ' : : 

by father’s father’s and mother’s side excludes entirely from inheritance 

side only. g person related by the father’s side only, provided they are 
equal in class and degree. 

ssietactas Lastly, a blood relation, however remote, cxcludcs 


cludesa entirely a manumittor, a manumittor or his representative 


sagas excludes a patron by contract or surety for offences, and 
a a the latter precludes escheat of his client’s effects, or, in 
patron, “¢ other words, prevents the title of the Imdm. ‘ 


ae c*- Partial exclusion or diminution of shares is of two kinds : 


EXCLUSION. 865 


that by a child, and by brothers or sisters. A child or parents by 
descendant of the deceascd, however remote in degrfe, ee 
restricts the share of his immediate paronts to tio-sicths 
of the inheritance, except in the case where, with onc, two, 
or more daughters, there is only one of tho parents remain- 
ing. Further, a cluld of the decegsed, whether male or 4,4 ia 
female, restricts also the husband or widow to these lowest, of a hus- 
nppointed shares of inheritance, agreeable to the words of ae 
the sacred text formerly quoted. Lusbands and wives there- 
fore may he said to take in three cases: first, with a child in 

any degree of descent, the husband (alee a fourth, and the 

widow an eighth of the property; sccond, upon failure of 
children and children’s children how low  socyer, the 
husband has in this cvent a half, and the widow a fourth 

of the inheritance: but neither of these shares can be 
diminished by Aul or increasing the divisor, because this 
practice is totally forbidden by our law; thirdly, upon 

failure of all other heirs, whatsoever, whether by consiuw- 
guinity or putronage, the husband takes not only leis Lighest 
appointed share, viz. a half of the wife’s estate, but reccives 

uso the remaining half by retirn in virtue of the residuary 

title formerly specified. The widow, also, in this case 
receives first her appomted share, viz. a fourth of her 
husband's estate; but with respe&t to her residuary title 
there are three opinions: one confirming her right, another 

which totally rejects it, and a third admitting her claim 

during the absence of the Jimdm, but rejecting it, were ho 
present. The most approved doctrine, however, as formerly 
expressed, denies any title to the return on the part of a 
widow. 

Brothers and sisters, again, of the deceased restrict Brothers 

the share of the mother to one-sixth of the inheritance ee 
upon these four conditions :—First, that they consist of the mo- 
two or more mules, or of onc male and two females, or of apa 
four females without a male; second, that they be neither four con- 
infidels nor slaves, as will Gnaneditely at more length ditions. 
appear in treating of the impediments to succession. 
Whether on the part of a murderer this exclusion can 

take place, is a question admitting of doubt, but the most 
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prevalent doctrinc has docided in the negative. Third, 
ihkt the father of tho deccased shall also be in existence ; 
and, fourthly, that the brothers or sisters themselves be 
either of the full blood, that is, by both parents, or by the 
father’s side, as also agrecable to the best founded opinion, 
that they exist separate from the mother, not in her womb, 
for a foctus does not operate this limitation of her share. 
But not Further, the children of brothers or sisters do not in any 
their chil- deeroo affect the share of a mother, nor of hermaphrodites 


= a less number than four, by reason of the possibility that 
they may all be females. 
Of Impediments to Snecession. 
Impedi- Impediménts to succession (as described in the Shuraya) 
une tae three—Infidelity, Murder, and Slavery. 
Infidelity. By infidelity, as impeding succession, is here to be 


understood cyery belicf or persuasion which excludes its 

sy tarics from the title of Jsla@m, for no alien, whether 

hostile ow tributary, and no apostate from the Moohum- 

mudan faith, can inherit the property of a believer: whercas 

the latter may be heir either to an original infidel or an 

apostate ; and hence if an infidel should die leaving several 

heirs unbelievers, with one who has embraced the faith, 

the whole inheritance Would go: by law exclusively to the 

latter, however remote, even an emancipator or patron by 

contract, although the former were the nearest relations 

by blood. If, however, the deceased infidel should leave 

no heir whatsoever a believer, an infidel would in this 

case succeed, whereas of an apostate the inheritance 

devolves on the ZImdém upon failure of Moohummudan 

claimants; and this decision is applied in one report to 

the case of an original infidel, but the report is considered 
unauthentic. 

If a believer leave infidel heirs, they do not inherit his 

property, which, on the contrary, goes to the Imam, upon 

Conversion failure of heirs who are believers. If, however, an infidel 

Subsequent should embrace the faith after his ancestor’s death, previous 

cestor’s to division of the inheritance, this impediment is thereby 


oe removed, and the proselyte is associated with all other 
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heirs who are cqual in degree, or preferred to the whole 
succession if nearer; but after distribution of the estafe, 
or total appropriation thereof to 2 single heir, his convor- 
sion has no effect to remove the impediment except in 
cases of competition with the Imm, to whom, even after 
the transfer is made, his conversion bestows a preference, 
according to a tradition reported by Aboo Buseer. Some 
doctors, however, have alleved that conversion only when 
previous to transfer of the property into the public trea- 
sury confers a preferable title on the heir, whereas after 
this transfer is made ho can have no claim whatsoever. 
Others, again, have disputed his title in both cases, upon 
the ground that the Jindm ought properly to be considered 
in the exact situation of a ele heir, to whem, ther efore, 
independent. of any transfer, the iver taney belongs upou 
the ancestor’s death, and cannot be wrested from him by 
subsequent conversion of a nearer heir. 

If the husband or widow of a person deceased is 9. 
believer, and there be also some other heir who is ane 
infidel, Dut embraces the faith afier the ancestor’s death, 
such proselyte becomes thereby entitled to the residue of 
the estate, after payment of the appointed share to the 
former. Such, at least, is the prevalent opinion, Hable, 
however, manifestly, to dzfieulty tnd doubt, which arises 
from the impossibility of distribution in the case of a 
husband ; and if, therefore, we pronounce that the pro- 
selyte is associated with a widow only, and uot with a 
husband, it would appear the most just decision ; because 
with the former the Jidm’s title being likewise invalid, 
distribution is obviously possible.—whereas a husband, in 
virtue of his reversionary title becoming alone sole pro- 
prietor of the estate, there is no room for division, and 
consequently no claim through subsequent conversion. 
The case is, in fact, therefore, like that of a daughter 
professing the faith and the deceased’s father an infidel, or 
a sister believing with an infidel brother, in neither of 
which, evidently, subsequent conversion could have any 


effect, 
If any one of the parents of an infant child be a believer, 


impedi- 
ment. 


Construc- 
tion of law 
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in favour the construction of tho law is in favour also of the infant, 

een aifd if further any onc of the parents, both infidel at its birth, 

one ofthe should embrace the faith during its infancy, the rule is 
parents be : : ; 

» believer, €Xactly the same; but should such infant when arrived at 
maturity reject the profession of faith and persist in denial, 
apostasy is thercby established. 

ae ae If an infidel dying should leave infant children and a 

dren of an brother’s son nnd sistcr’s son, for example, who are believers, 

acs the estate must in this case be divided betwixt these two, 
distant re. two-thirds to the former and one-third to the latter, and 
oe. they maintain the children of the deceased until maturity 
believers. by contribution proportionate to their respective shares. If 
on maturity the children profess the faith, they are still 
preferrod and assume the succession agrecable to a decision 
reported by Alalek bn Ayoon, but if they avow infidelity 
the property of the former heirs is established by virtue of 
the first distribution ; and the children are excluded entirely. 
~ This decision, however, is by no means free from difficulty, 
-because in the first place children of infidel parents ought 
naturally to be considered infidels themselves, and secondly 
at all events the distribution of property previous to their 
profession of faith would appear to preclude any future 

title. 

Difference Difference of sect or persuasion in Mohummudism is no 

ce impediment to succession, and thus it is to be observed 

mcntto that all professors of our faith inherit from one another 

snecess'° nromiscuously, without regard to their particular tencts, as 
on the other hand do also all infidels in gencral although 
of even different religions. 

Apostates The property of an apostate who was by birth or 

dered dead Parentage a believer comes under the law of inhoritance and 

inlawfrom ig devisable amongst his heirs at the date of his apostasy, 

the date of ‘ ° : So 

their apo- Which period fixes also the date of divorce from his wife, 

plasy. and commencement of her Iddut, which is exactly that 
appointed for » widow, whether he is immediately put to 
death or survives in apostasy. 

Butfemale It is otherwise with respect to a female apostate, 

aposistes because she is not liable to immediate death, but must be 


are other- : . 
wise. imprisoned and scourged at the appointed times of prayer: 
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consequently her property cannot be devisable as inheritance 
until her actual death. Further, with regard to a mile 
apostate not by birth or parentage a believer, but who had 
himself first ombraced the faith, and afterwards apostatized, 
he also is not subject to immediate death, but must be 
called to repent, and only on persistence is liable to capital 
punishment; consequently, his property does not become 
devisable until his actual decease, either natural, or by the 
hand of Justice, but his wife nevertheless commences ler 
Lddut from the date of his apostasy. Should he thercfore 
return to the faith previous to expiration of this Iddut, he 
is entitled to take her back, but if the Zddut has once 
expired the divorce is thereby irreversible, and he has no 
future claim whatsocver. ° 

By murder ag an impediment to succession, it is herc Murder 
to be understood, that a person who slays another wilfully Prevents 


succession, 
and unjustly is not permitted, by law to inherit from the but not ac- 


slain, but that a person put to “death for a just cause us by, (eget 
retaliation may bo “inherited from by his slayer. Agcide mtul » 
or unintefitional homicide alsv is no legal bar to suecegsion 
according to the most. prevalent doctrine, although, Shaikh 
Mofeud has expressed an apparently very proper limitation of 
this rule, viz., that the slayer can inherit no part of the fine 
he has paid 7 expintion. lis impediment applics equally 
to parents and children and to all relations, whether by 
blood, aflinity, or otherwise, and if therefore a person 
thus wilfully murdured should have no other heir than 
his murderer, his inheritance must go to the publie 


treasury. 
If a person should murder his own father and the Children 

parricide has a child, this child may inherit from the grand- Haha 

futher, should he leave no issue of his loins, for the erime not de- 

of a father is no bar to the succession of his children ; fran at 

but if the heirs of the murderer be infidels, they arc all] cession on 

account of 

excluded together, and the inheritance gocs to the Imam, their 

unless they should embrace the faith, in which case both omer 

the right of inheritance and retaliation is established. This 

latter title leads to the following CASCS ?— Murder 


eir but the Jindm, cannot be 
First. If a murdered person leave no heir b alley 
PART It. BB 
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he may either demand retaliation or may accept the expiatory 
fihe should the murderer tender it, but is not at liberty to 
forgive altogether. 

The fineof Second. The fine of blood is considered by law as 


oe property of the person slain, subject therefore to the pay- 
aspro- ment of his debts and legacies, and this whether the murder 
pony was wilful, supposing the fine to be accepted, or uninten- 
tional, when it follows of course. 
By all re- Third. All relations, whethcr consanguineous, by affinity, 
eae or otherwise, may lawfully inherit the Decut or tine of blood, 
by the except those connected by the mother’s side, with respect 
mother’s towhom there is a diversity of opinion, hut the most approved 


doctrine. excludes them. A husband or widow further 
cannot inhent the right of retaliation for the murder of the 
deceased spouse, but if commuted by mutual consent for 
an expintory fine they enjoy their appointed shares of the 
amount. 

Slavery* « The third impediment to succession, or slavery, has by 

ee law an equal operation both as to the heir and ancestor. 

the heir Tf, therefore, a person should die leaving one heir who 

and ances- . ‘ . : ‘ 

es, is free and another in servitude, the inheritance gocs all 
to the former, however remote, in preference and exclusion 
of the latter, however near in degrec, but should such 
slave have a child who*is frec,ttho latter is not dcbarred 
from succession by the parent’s bondage ; and further, in 
the case of two or more heirs who are free with onc a slave 
at the ancestor’s death, but emancipated previous to distri- 
bution of the property, he becomes thereby entitled to his 
portion if equal in degree, or takes the whole succession if 
nearer than the others. Emancipation, however, subsequent 
to distribution confers obviously no title to a share of the 
inheritance, and consequently, upon the same principle 
formerly described regarding conversion to the faith, should 
there be only one heir of the deceased besides a slave, so 
as to obviate the necessity of division ; manumission after 
the ancestor’s death is also ineffectual to found a claim of 
succession. 

eae It is however to be observed, if a person deceased 


who is sole : F 
heir must should have no heir except a slave, his property must be 
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applied to the purchase and emancipation of such slavg, be emanci- 
who, upon being set frec, inherits the rosidue, and the esa tiay 
proprietor may be legally compelled to dispose of him. andinherit’ 
This on the supposition that the deceased’s property is oe 
adequate to the purchase ; should it fall short, some doctors 

aro still of opinion that the heir must be released from 
bondage to the extent thereof, and perform emancipatory 

labour for the balance of his price. Others have rejected 

this doctrine, and adjudged the succession to tho Dindim, 

which latter decision appears better supported by traditional 
authority. In like manner, if the deccased shall have left 

two or more heirs who are slaves, and the shares of all or 

of any one should fall short of their price, not ome is in 

this case entitled to manumission, but the property must 

all deseend to the Jmdam. 

Further, if an heir is partly emancipated and partly a 
slave, he receives a part of his appointed portion of inherit- 
ance proportioned to the extent of his freedom, and is de- 
barred orcxcluded in proportion to his bondage. The saine is 
exactly the rule in every situation with respect to ancestbrs ; 
and female slaves are considered by law in the samo pre- 
dicament with males. Parents of 

Tt is established by unanimous agsent that parents who ee 
are slaves must be cmantipated by succession to the slaves, 
property of their free children; and with respect to the Bey 
converse, or emancipation of children by succession to their Late 
free parents, doubts have been suggested, but the affirma- ance, and 
tive is the best founded opinion. With regard, however, en iis 
to this necessity in the case of more remote relations, rule docs 
although by some extended even to a husband and wife, eis 
and to all other heirs whatsoever, the negative appears far other more 

remote 
more prevalent and better supported. aire: 

An Oom-i-wulud, or female slave who has borne a child An Gom-i- 
to hey master, has nevertheless no claim to his inheritance, Pe hea _ 
nor further a Modubbur, 7. e. a slave to whom freedom has hee Me ne 
been granted at the proprictor’s death, although related in Se 
a degree, which founds by law a title to succession if not ance. 
thus cotinteracted. The same is the case of a Makatub or Noro 


person who has stipulated to pay a ransom for his liberty, nets 
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some part whether such stipulation was absolute and in gencral terms, 
of bisa or limited to a particular term of paymont, unless some 
‘been paid. part of the ransom has been paid. 

As appendages of, and connected with the impediments 
to succession already detailed, we describe the four follow- 
ing circumstancos :— 

Leaanim- — First. Leaan, or accusation of adultery upon oath by a 
PL husband, as disproving the descent of his nominal off- 
succcesion. snring, necessarily cuts off their right of succession to his 
estate. If, howéver, subsequent thereto he should acknow- 
ledge their parentage, such confession removes the impedi- 
ment as to them, and they inherit their father’s property ; 
but ho-s for ever debarred by a personal objection from 
claiming any part of their inheritance should he survive 
them. 
oe Second. Absence. If a person absent from his house 
absent or Or country at so great a @istance as not to be known or 
sheer ‘heard of, should be reported dead, his property cannot 
cannot im- come ufider the laws of inheritance, until his death is fully 
aad ostablished, or until such period shall have elapsed as by 
rited, the death of all his contemporaries to remove the pro- 
bability of his existence, after which it may be divided 
amongst the heirs who are then existing, without retro- 
spect to such as may. have ditd previous to the division. 
Some doctors have prescribed a period of ten years from 
his absence, and’ others have disputed the legality of 
distribution altogether, directing the surrender of his 
property in trust to the nearest relation in opulent circum- 
stances, but the first doctrine is obviously best founded on 
reason and justice. 
sie Third. A fotus or embryo in the womb at the ancestor’s 
rit, if pro- death is by law considered an heir upon condition of being 
“eet brought forth alive; but if produced dead, no portion of 
inheritance can be claimed in its name. Whereas imme- 
diate death, if once seen in existence separate from the 
womb, does not impede the right of succession. In cases 
again of miscarriage by violence, the criterion of law is 
that there be observed in the child that species of motion 


by which life is proved, or which cannot proceed from a 
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dead body, but not merely a shaking or contraction ® of the 
limbs, which is often observed to take place after death 
involuntarily. 

Fourth. Debt. Ifa person die who is involved in debt Debtofthe 
to the full amount of what he leaves behind him, his sea 
property cannot be transferred to ghe heirs, but must every 
continue as if in possession of the deceased burthencd ale 
with payment of his debts. Should these not involvo the ance. 
full amount of his estate, the cxccss is considered inherit- 
ance, and may be immodiatcly transferred to the heirs, 
leaving a proportion adequate to the debt still attachable by 
his creditors, as if in possession of the deceased. 

Having thus described all the legal causes which 
operate a title to succession, and the various impcdiments 
that prevent in law the operation of those causes, we 
proceed to consider the situateon of claimants under an 
apparently legal title, but whercof the cause was originally’ 
contrary to law 

All our doctors are agreed that such cause cann®t in Children 
any situation found a valid title to inheritances betwixt big 
believers ; and thus if a AfZvohkwmmudan should marry Ocenia 
woman wlio is forbidden to him, or with wham marriage ae 
is unlawfal, either radically, that is, from their birth, or eras 
by some recent occurrence, such as fosterage, former not inberit 
marriage, or any other cause, there is no right of inhorit- each other. 
ance betwixt them in virtue of such marriage, whether it 
proceeded upon an error or otherwise, becuuse it is not 
established in law, like’ the right of Wala claimed by a 
person who emancipates the slave of another without his 
authority or consent; and of the same nature is the birth 
or descent of children begotten under such unlawful 
contract of marriage, except in the case of error, for they 
cannot inherit from their parents, as will hereafter be 
more fully explained in treating of children whose mother 
is divorced for adultery. 

It is otherwise with respect to children produced by! eae in 


the case of 
a a RNa RA (6 


"13 Arab, Tufulloos. 
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erroneous connection of their parents, for these have an 
undoubted title of inheritance by unanimous assent, 
although the cause of their birth is certainly illegal as 
unsupported by valid marriage, and thus, if a man should 
bave carnal connection with a woman through error, 
supposing her to ba his wife, which proves not to have 
been the case, the offspring of such connection is held in 
law to be the child of both its parents, if both were alike 
in error, or of that one alone who was influenced by the 
mistake, because the laws of descent or establishment of 
parentage expressly include the case of erroneous conncc- 
tion, and consequently the right of inheritance founded 

upon descent must be equally established. 
Infidelsin- rom this principle it would appear as a necessary 
a consequence to follow, that if a man have carnal connection 
that are with his own wife, supposing her the wife of another, and 
rae wishing to commit adultexy, the offspring of this connec- 
to Mohums tion is not to be held in law,as of the father, although 
ae ‘ necessatily the child of his wife, if she did not labour 
under the mistake but knew him to be her lawful husband. 
All ourdoctors are, however, agreed that the parentage of 
such child is established in this case in the father also, 
because the mother, being in reality his wife, any doubt 
or error upon his part cantonly prove him guilty of 
a carnal intention, and has no other cffect whatsoever 
in law. 
With respect again to cummecs, or tributary infidels, 
the right of sueccssion may be fully established betwixt 
them upon grounds, whether of descent or marriage, that 
are prohibited by our law, provided they are authorized in 
the belief or according to the rites of their own religion, or 
have proceeded upon doubt or ignorance of the parties that 
they are forbidden ; but if, on the contrary, these grounds 
are illegal also in their own belief and to their knowledge, 
we decide upon them according to our law. Such is the 
opinion of the Sheikh as expressed both in his Nehayut 
and T'uhzeeb, as well as of many other authors ; and, indeed, 
appears fully supported by what Sukoony -relates to have 
been told him by the Imam Jdfer Sadik, as a judgment 
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of Aly, upon whom be blessing and peace, viz. that he 
confirmed the title of a Mujoosy,* who had married his 
own mother, to a twofold portion of her inheritance, one 
as being her son, and the other her husband. This report, 
if its authenticity or tho fidelity of Sukoony be questioned, 
would not only reflect discredit upon the judgment of 
many of our doctors who havo uniformly adopted his 
authority as the guide of their opinions and decision, but 
would also appear unjust as to himsclf, who is reckoned 
amongst the number of our best antl most accurate 
traditionists. It is, besides, further strengthened by a 
saying of the Prophet, on whom and his posterity be 
blessing and peace: ‘‘ Every nation or tribe professing a 
particular faith or religion is bound to abide by the laws 
thereof ;”’ and another quoted by Sudovk in these words, 
““ Kvery individual who professes the religion of any nation 
or tribe, is bound to abide by heir laws ;”’ also by a report 
of Oobry to this aflect, “I, heard the Jmam Jafer Sadik 
declare that the Prophet of God, upon whom *and his‘ 
posterity be blessing and peaco, expressly prohibited: the 
custom of reviling female slaves as bastards, or uwlawfully 
begotten, because every nation have particular nites and 
laws regarding the marriage state or connection betwixt 
the sexes.” Further, it is fluted by Abdooluh Ibn Imam 
that a person having once in the presence of the Imam Jufer 
Sadik reproached a Mujoosy for being casually connected 
with Lis own mother and sister, the Dam rebaked that 
person severely, observing, “that such was a lawful 
marriage amongst them according to the tenets of their 
religion,” which tenets did we not apply in our decisions 
respecting their professions, these various traditions could 
never have appeared upon record. 


And here, us an appendage to the legal causcs of Acknow- 
e ol -¢ the fal ledgment 
succession by, birth and affinity, we observe the mutual o¢ parties 


acknowledgment of two persons with respect to cach other fear 
. hs : * * Ori 0 
of a relationship establishing the right of inheritance, siecesicn, 


nein nn letersi serene paeneeeremenstaenereneutiennreaarreene meee 





nee See 
“ Magician, or worshipper of fire. 


without 
any further 
proof, 


Except 
when the 
parties are 
of known 
parentage 
and con- 
nections. 
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pyovided both these persons be of unknown parentage and 
connections. Thus, if two persons mutually recognize 
each other by the titles, for example, of father and son, or 
any other founding claim to succession, who are not known 
to the contrary, they are by law acknowledged as the heirs 
of each other, nor cax either be called upon to prove the 
truth of his confession, because the right is confined to 
themselves, and there is no person to oppose it, as well as 
by the saying of him, on whom be peace, ‘‘ Acknowledg- 
ments of sane people are valid and binding as to them- 
selves.” Further, it is related by Abdool Ruhman Ebn 
ITijaj Biily that he asked the Imam Jdfer Sadik, upon 
whom be peace, respecting a woman brought prisoner from 
her own country, and with her an infant child whom she 
called her son; and a man also a prisoner, who, mceting 
by accident with his brother, recognized him by that title, 
and they both knew each other, but neither could adduce 
‘my proof of their relation except this mutual acknowledg- 
ment. The reporter thus procecds,—‘‘ The Ime inquired 
of mt my own opinion of these cases; I observed that the 
parties could not inherit from each other as having no 
proof of their cD from being born in a foreign 
country. He exclaimed, ‘ Almighty God! if a mother has 
brought with her into captivity’ a son or a daughter, whom 
she constantly acknowledges as such, or when a man 
recognizes his brother, and they both being of sane mind 
continue to acknowledge the relations, surely they must be 
considered the lawful heirs of each other.’”’ 

If, however, the acknowledging parties should be 
generally known as not related to cach other by the tie, 
whether of blood or affinity, which they allege, such 
acknowledgment cannot in law be received, as obviously in 
this case tending to affect the rights of third parties ; for 
the title of succession is established by law in the known 
heirs of the acknowledger, and his simple. confession in 
favour of another, as tending to exclude these, or at least 
to introduce a sharer in their rights, cannot be received 
without proof, although verified by the person in ‘whose 
favour it is made. 
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With respoct, again, to the case of parents and thoir Acknow- 
infant children reciprocal acknowledgment is not required nes parent 
by law to establish the right of succession, but on the issufticient 
contrary, the simple declaration of the parent, or adoption egos 
of the child as his own, is perfectly sufficient to estublish child’s 
inhoritance betwixt them, as has alreyly been fully explained ee, 
in treating of the ahnowiedncs: of parentage, and there 
is no distinction upon this point betwixt a father and 
mother, as a majority of our doctors have decided. 

This right of inheritance by mutual acknowledgement, 
except in the instance of parent and child, is invariably 
restricted to the acknowledging partics themsclves, and does 
by no means, according to the most prevalent opinion, 
descend to their heirs, unless the latter should also verify 
and avow the connection. Thus, if a person declare anothor 
to be her brother, who on his part also avows the relation, 
and they are not known te the contrary, the right of 
inheritance is thercby established betwixt them as to cael ° 
other, byt does not extend to tho other brothers far example 
of cither, nor to any relations besides. It is otherwise with 
respect to parents and children. fone person ackaowledges 
himself the father of another, who verifies and avows the 
filial tie, these are not only by law the heirs of cach other, 
but this right also extends to all The liirs or descendants 
of both. This distinction betwixt the two cases, however, 
is founded upon a principle whereof the grounds are by no 
means obvious ; and the various objections thereto may be 
seen at large with their answers in their proper place. 


Of the doctrine of Shares and mode of distributing Inherit- 
ance. 

Know that every heir whom Almighty God hath named nistribu- 
in the Kordn, and for whom he hath allotted a specific ae ae 
portion of inheritance, is by us denominated Zoo furz, or a 
sharer ; in the same manner as we term that portion of sharers, 
inheritance assigned furz, or a share ; and further, that every 
heir to whom a specific sharc has not been allotted in and resi- 
the Book of God is called Zoo Kyrabut™ or a residuary. duarics. 


aS Literally, master of a relationship. 
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Now it often happens that the same heir is in one case 
The a ‘sharer, and in another a residuary. The sharers men- 
aharers tioned in the Book of God are nino persons: a single 
persons; daughter if there be no son of the deceased ; two or more 
daughters also on failure of a son; a single sister by the 
same father and mother, or by the same father only, if 
there be no brother or grandfather; two or more sisters 
also on failure of a brother and grandfather; a father if 
there be issue of the deceased ; a mother in all situations ; 
a husband and 4 widow in every situation; and lastly, a 
relation who is connected with the deceased, by the mother’s 
ofwhom gide only. Of these, the first five are often residuaries also, 
five are 
sometimes #8 Where, with a daughter or with two daughters, there isa 
Ae son; where, with a sister,.or two or more sisters, there isa 
brother, or grandfather ; and where, with a father, there is 
no issue of the deceased. The remaining four, again, can 
never in any situation be regiduaries, except upon entire 
* failure of every heir that is capablo of being associated with 
them, inewhich case of necessity they take the whole 
‘ inherifance, first as sharo and then the residuwn or return. 
All heirs gf whatsoever class or description besides these 
nine are denominated sunple residuaries. 
oa naa The Foorovoz or shares are six : two-thirds, a half, ono- 
anceare third, a fourth, a sixth, and dn eighth, agreeable to a 
six. tradition of the Jdm Mohummud Bakir, on whom be 
peace, recorded in these words, ‘‘ Verily the shares of 
inheritance do not exceed six ;’’ to which effect there are 
many other authentic documents. Nowthe persons entitled 
Two- to those shares are as follows. Two-thirds are allotted in 
thirds go two cases; first to two or more daughters of the deccased 
totwoor ., : 
more if there be no son, by unanimous assent agreeable to the 
ren jaa word of Almighty God: ‘‘ God hath directed you con- 
noson; cerning your children; a male shall have as much as the 
share of two females; but if there be females only and 
above two they shall have two-thirds of the inheritance ; and 
if there be but one, she shall have a half.” Upon this 


point the author of the Rafy™ has a passage highly worthy 


%® A compilation of traditions known also by the title of Caleny, 
from the birthplace of its author Mohummud Jukool. 
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of question: ‘‘ Mankind havo argued much respecting the 

right of two daughters, and whence it arises that they enjoy 

by our law two-thirds of the estate, whereas Almighty God 

hath expressly stipulated that they be above two in number. 

Some have ascribed this decision to the general assent of 

the learned independent of any othey authority ; some have 

attempted to deduce it from reason upon this principlo, that 

as one daughter has a half, it follows that two-thirds must 

be the share of every member above onc; others again 

finding no reason, have followed the m&jority ; but in fact 

not one of them has ever discovered the true cause, which 

is clearly the Divine Authority in these words, ‘“‘ To a malo 

as much as the share of two females,” and mgy be thus 

exemplified :—If a person deceased should*leave only one 

daughter and a son, the male hasas much as two females, viz. 

two-thirds, consequently two-thirds is evidently the share 

allotted to two daughters; whigh explanation affords sufficient 

proof of the deqsion allyded to, and has notwithstanding ‘ 

beon omitted by all former writers on the subject.” The 

second case of allotment of two-thirds is to two ow more’and to 

sisters of the deceased by the same father and qother, or ante 

by the same father only, upon failure of brothers and Fe on 
ure of a 

grandfathers ; and this also by unanimous assent on account prother or 

of the saying of Almight¥ God: *If a man die having no el 

issue, and leave a sister, she shall have half of what he 

shall leave, and he is her heir if she have no issue; but if 

there be two sisters, they shall have two-thirds of what he 

shall leave, and if there be brothers and sisters, a male 

shall have as much as the share of two females.” Further, 

in a tradition of the Imam Jafer Sadik, on whom be peace, 

quoted by Bookeyr bn Ayoon, the word sister in this text 

is explained to mean a sister cither by the same father and 

mother, or by the same father only; to which effect there 

arp also other documents. With respect, ayain, to the caso 

of more than tro sisters, in addition to the unanimous 

assent of all our doctors, it is established by traditional 

record from the particular occasion on which this portion 

of the sacred text was revealed, viz. that of a person 

named Jabu,' who being ill, and having seven sisters, 
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asked the Prophet concerning their share of his inhe- 
ritance. 
A, half A half is the share allotted to three different persons: 
deni to a single daughter if there be no son of the deceased, 
cet be according to the sacred text above quoted; to one sister 
toone Upon failure of brothers and grandfathers, agroeable to the 
aia on last passage of the holy book; and to a husband, if there 
ailure of ; . 
brothers be no issue, as well by unanimous assent of the learned as 
ie by express divine authority. ‘‘ And ye shall have half of 
andtoa What your wives shall leave, if they have no issue; but if 
ened they have issue, then ye shall have a fourth part,” &e. 
issue. A third is allotted in two cases: first to a mother if 
One-third not partially excluded by children however low, or by 
seer "¢ brothers or sisters of the deceased, who diminish her share 
not par- ag formerly mentioned, and by unanimous assent according 
aa to the saying of Almighty God: “‘ And the parents of the 
deceased shall have cach of ¢hem a sixth part of what is 
‘ left if there be issuc; but if there be ne issuc, then the 
hother slfall have a tas d, unless there should be brothers 
"or sisters, in which case she shall have a sixth.” Further, 
in a tradition of the Imdm Jafer Sadik, on whom be peace, 
reported by Aban Hbn Tughlub in the case of a person 
deceased who left both his parents, we lave this decision : 
“To his mother a third and thé residue to his father; ” 
which decision, however, proceeds clearly on the supposition 
that there were no children nor brothers of the deceased, 
because these restrict the share of the mother toa sixth, as 
has already been mentioned, upon the conditions formerly 
Andtotwo detailed. Sccondly, this share is allotted to relations of 
relating the deccased by the mother’s side only, if there be more 
by the than one in numbcr, whether male or female, or both, 
eet agreeable to the saying of Almighty God : “‘ And if a man or 
woman’s property be inherited by a distant relation, and 
he or she have a brother or sister, each of them shall 
have a sixth part of the estate; but if there be more than 
one, they are all equal sharers in a third.” Now in a 
tradition of the Imdm Jafer Sadik, upon whom be peace, 
explanatory of this passage quoted by Bookeyr Ebn Ayson, 


we have these words: ‘‘ By brothers and sisters are here 
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to be understood thoso by the same mother only with the 
deceased, for I particularly suggested the case of a wonfan 
who left her husband, brothers by the samo mother, and 
brothers by the father also, to which he replied, ‘Tho 
husband takes a half, or three shares ; a third or two fractions 
go to the brothers and sisters by the gother’s side, in which 
male and female are alike ; and the residuo to those by the 
same father, a male having as much theroof as the share 
of two females.’ ” 

The condition again of plurality in brothers and sistors 
by the mother’s sido to their enjoying a third is ostablished 
by unanimous assent; but whether it is also required in 
the case of more distant maternal relations, as of a grand- 
father or uncle, is a question that has admitted of contrary 
solutions. 

A fourth is allotted also in two cases: to a husband, if A fourth 

: , goes to the 
there be issue, whether malo or female, of his deceased jushand, 
wife, by unanimpus assent, on account of the sacred tgxt ¥ there bo 
formerly quoted ; and to a widow, if thoro be no child ef eaaree a 
her husband, which is hkewise established in the samé*widow, if 

there he no 

manner. It is to be observed, however, respgcting the Giitaren, 
latter, that this share is not affected in any degree by 
supposing one or a plurality of wives; for should there bo 

four, a fourth part only of the deéeased husband’s property 

is to be divided equally amongst them; and upon this 

point all lawyers arc agreed, both by reason of the absolute 

and unqualified sense of the sacred text, and also of a 
tradition recorded by Aboo Omar Abdy from the *Com- 
mander of the Faithful, on whom be peace, in these 
words: ‘ The share of a husband can never be more than 

a half or less than a fourth, and that of widows never 

more than a fourth or less than an eighth; should they be 

four, or below that number, they are equal sharers in this 
portion of inheritance ;”’ to which effect there are many 

other authentic reports. 

A sixth comprehends three cases: It is the share of a@ A sixth 
father with children of the deceased, agreeable to the Phen, s 
sacred text formerly quoted; of a “mother, in the case of with issue 
issue; or of brothers and sisters who occasion her partial ae 
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* 


to a exclusion, as already detailed, agrecable also to the sacred 
mother, - text; and, thirdly, it is allotted to a single relation by tho 
or bro-{ mother’s side only, upon which, in the case of a brother or 
thers. . 
And to Bbte?» all our doctors are agreed, by reason of the fore- 
one mater- golng sacred text, and several express traditions generally 
na’ rela- known ; but which, in, the case of more remote maternal 
kindred, as a grandfather or uncle, has admitted a diversity 
of opinion. 
Aneighth The last appointed share of inheritance, viz. an eighth, 
ete is that of a widow with issue of her deceased husband, by 
with issuc. UNANIMOUS assent, without distinction also betwixt the 
case of one and plurality; for should there be four, this 
share is tp be equally divided amongst them, of which rule 
the undoubted proof has already been stated. 
Combina- Of these shares some are of a nature capable of being 
eo combined with others in one estate, and there are somo 
one estate. which do not admit of this combination. Of the first class 
are two-thirds with one-third, as,in the case of two sisters 
by the same father and mother, or by the same fathor 
“only, with two or more brothers or sisters by the mother’s 
side; alsawith a sixth, as two daughters with any onc of 
the parents, or two full sisters with a brother by the samo 
mother only ; likewise with a fourth, as two sisters with a 
widow; and with an eighth, as th the case of two daugh- 
ters with a widow of the deceased. Further, a half is 
capable of being combined with a half, as in the case of a 
husband with a full sister, or one by the father’s side ; 
also with a third, as a husband with a mother, or with 
brothers and sisters by the mother’s side; likewise with a 
sixth, as in the case of a full sister, or one by the father’s 
side with a sister by the same mother only; further, with 
a fourth, as a full sister with a widow, or a daughter with 
a husband of the deceased ; and, lastly, with an eighth, as 
in the case of a daughter and a widow. Again, a third 
may be combined with the following shares:,a half and 
two-thirds, of both which examples have been given; and 
with a fourth, a3 in the case of a widow with brothers or 
sisters by the mother enly. A fourth may also be com- 
bined with two-thirds, with a half, and with one-third, of 


a 
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all which examples have preceded; and, lastly, with a 
sixth, in the case of a widow, with any one relation by the 
mother’s side only. Further, a sixth admits of combina- 
tion with two-thirds, with a half, and with a fourth, as 
formerly exhibited; with a sixth, as in the case of both 
parents should there be issue of the deceased ; and, lastly, 
with an eighth, as in the case of @ child with the widow 
and both parents, or any one of them. ‘To conclude, an 
eighth may be combined with two-thirds, with a half, and 
with a sixth, of all which examples have heon already 
offered. 

Those shares of inhoritanee, on the other hand, which 
do not admit of combination, and can never be allotted 
from one and the same estate, are as follows Two-thirds 
with two-thirds and with a half; one-third eannot be eom- 
bined with a third, nor with a sixth, nor with an cighth ; 
one-eighth can never be allotted with an cighth, nor with 
a fourth: and, lastly, two-fourths can never bo assigngd 
from the same estate. hig incapacity of combination in 
some of the cight foregoing cases, and the various grpgunds 
thereof, will be evident from a retrospect to the shares and 
persons entitled to them with the established conditions 
on which they are allotted; but a further cause of inca- 
pacity in some will hereaéter be made manifest when we 
come to describe the nullity, according to our law, of the 
doctrine of Aul, a prevailing system amonest all doctors of 
the opposite sect. 

And here it is proper to describe certain general tules A father, 
to which strict attention is indispensable. Tho first of pitare of 
these is, ‘‘ That a father of the deceased, upon failure of eee es 
issuc, is not a specific sharer in the estate, but has by law mutes 
mercly a residuary title to all that remains after distribu- 
tion of the other shares.” Thus, if a person deceased 
should leave, for example, a father, a mother, and a 
husband, the mother, in this case, takes a third, if not 
partially excluded by brothers or sisters; the husband also 
enjoys his appointed share, viz., a half, and the remaining 
sixth is all that would go to the father ; whereas, if we 
substitute a widowein room of the husband, a residuum of 
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five-twelfths, after payment of her share and the mother’s, 
wéuld in this cxample be inherited by the father. By the 
same rule, if the father and mother only of a person 
deceased should remain, the former would receive two- 
thirds of the estate, and the latter one-third, if not par- 
tially excluded by brothers or sisters, whereas if these 
existed, the mother’S share being consequently reduced 
to a sixth, the father would enjoy five-sixths of the estate 
in virtue of his residuary title. 

This doctring admits of no difference of opinion, by 
reason of an authentic report thereupon in the collection 
of Mfohummud bn Aooslim, to this effeet :—“ The Dam 
Mohummud Bakir, on whom be peace, showed me a book 
of inheritance acetic by the Prophet of God, and in tho 
handwriting of Aly, which contained the case of a woman 
deceased, leaving her husband and both parents, whose 
estate was thus distributcd: to her husband, a half, or 
three fractions out of six; t0 the mother, a third, or two- 
gixths; qnd one-sixth, or the ‘residuum, to the father.” 
Again, 1 in a report of Ismail Jafy, the following* decision 
is quoted from the Imam Jafer Sadik, on whom be peace: 

—‘Tf a man dying should leave his widow and both 
parents, a fourth of his estate goes to the widow, one- 
third thercof to his mother, ayd his father inherits the 
residuum.” Jurther, ina report of Aban Lon Tughlubd, 
from the same Jmem, we have the case of a person dying 
who left only her father and mother, thus divided :—‘‘ To 
the mother, a third part, or her appointed share, and all 
the residuum to the father; ” to which effect there are various 
other authentic documents, all of them, however, obviously 
proceeding on the supposition of failure of brothers and 
sisters, who necessarily limit the mother's share to a sixth, 
as has already so often been mentioned. 

Daughters The second general rule to be observed is, ‘‘ that in 

se resi- distribution of inheritance to children of the deceased, if 

uaries b 

ason. | amongst them there should be a son, the mate has always 
a portion equal to that of two females, by unanimous assent ; 
which affords another example of a sharer becoming a 
residuary, like that of ‘a father under the foregoing general 
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rule. This principle is established not only by the sacred 
authority fermerly quoted, but also by several authentic 
traditions generally known. In one of these which is 
reported by Ahirul we have the following words: “The 
son of Aboo Auja having expressed his ignoranec and doubt 
of the cause why a female, the weakgst and most helpless 
of the two, should enjoy only half the portion of inheritanco 
bestowed upon a male, some of our companions stated this 
matter to the Imam Jafer Sadik, on whom be peace; he 
replied, a female is excused from the performance of many 
duties imposed by law upon a male, such as service in the 
Holy Wars, maintenance or support of relations, and 
payment of expiatory fines, and for this reason hex share of 
inheritance has been justly limited to half th® portion of a 
a male.” 

This principle equally applics to sisters in distribution Also sis- 
with a brother or grandfathcr,for they also become residu- Cee 
aries like daughtgrs with,a son, unless they are by tho 
mother’s » side only, and this by unanimous asgent ; one 
account not only of the sacred text formerly quoted, but 
also of various traditional authorities to be hercafteradduced, 
if it please God. 

The third general rule to be described is, ‘ that the Every re- 
portion of every person reldled to tlfe deccased through one Mote bear, 


if not bim- 
of his parents, whether related also through the other or selfa 


not, provided such person be not himself a specific sharer, ieee 
is exactly the portion of that parent, or in other words is oes of 
the portion of that person from whom the title or relation ¢fconsay- 
to the deceased, by however many intermediate steps, is ne 
derived, whether such mean of consanguinity was a specific Pee 
sharer or not.”” Thus, the children of a daughter or of two 
daughters supply the place in succession of their mother’s, 

taking either a half or two-thirds of their grandfather's 

estate, and also the surplus or return should there be any, 

in the same manner as their mothers, if existing, would have 

done. Again, the children of a son supply the place of 

their father from whom their title is derived, and enjoy his 

portion of the inheritance. And if we suppose an assem- 


blage of the children of sons and daughters, each class take 
PART II. : co 
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in grand- 
children. 
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the portion of inheritance which their own root or immediate 
ancestor would have enjoyed if in existence. For example, 
if a person deceased should leave a son’s son and children 
of a daughter, the former would reccive two-thirds, and one- 
third only would go to the daughter’s children, Upon the 
same principle, should there be children of a son’s son, 
and a daughter’s daughter, the former would have two- ° 
thirds of the estate and one-third goes to the daughter ; 
and if we substitute in the room of children a single 
daughter of the son’s son, the case is exactly the same, as 
such daughter being a descendant in the male line would 
still reccive two-thirds or the portion of her root. Further, 
if we suppose the deceased to leave children of his daughter’s 
son, and a daughtcr of his son’s daughter, the former as 
descended from a female would inherit amongst them only 
one-third of his estate, whilst the daughter would receive 
two-thirds thercof. If, on the other hand, a person should 
Iquve children of the son of one daughter, and tho 
daughtcr’s daughter of another, here, as all are descended 
Gon a female root, the former would receive onc-half of 
the estate amongst them, and the other half would go to 
the latter singly, their portions being in this case composed 
both of shares, and the return. In short, each individual 
or class of descendants’ receives the portion of his or their 
own immediate ancestors or root, in the same manner as 
that ancestor takes the portion of his root, and so on, to 
the deceased. 

The children also of a brother or sister, whether by the 
father’s or mother’s side, receive exactly that portion of 
inheritance which their parent, such brother or sister, would 
have enjoyed, upon the same principle and by the same 
rule with grandchildren and great-grandchildren, whether 
their ancestor was a sharer or residuary. Further, the 
share of a maternal grandfathor is exactly that of a mother, 
as is also that of a maternal grandmothcr, a paternal grand- 
father’s that of a father, and likewise a paternal grand- 
mother’s. A paternal uncle also receives the portion of a 


and aunts, father through whom.he is related, as does also a paternal 


aunt; a maternal uncle has that of a mother through 
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whom his title is derived, and likewise a maternal augit. 
The children, again, of uncles, whether paternal or maternal, And their 
inherit the portions of their parents; and in general every eae 
branch ag representing ifs root in succession receives by 
law the portion of inheritance assigned to that root, without 
any distinction whatsoever except thie, that in the secondary In the 
distribution betwixt relations by both parents or by the heute: 
father’s side, attention must be always paid to sex, the tion atten- 
male having a portion adequate to two fomales; whereas oe 
nmongst relations by the mother’s side only, in the distri- lations in 
bution of their anccstor’s portion males and females are te et 
perfectly alike, there being no preference to one over tho sae 
other. Thus, the children of brothers or sistem by*the alee 
same father and mother only, thesame father only, paternal ble the 
portion of 

grandfathers and grandmothers, paternal full uncles and a female, 
aunts, paternal half uncles and aunts if by the father’s ae 
side, and their children, divide the portions of inheritance female line 
enjoyed by them,¢o a mado as much as the share of two ulFequally. 
females ;vhereas the children of brothers and sistérs by the , 
mother’s side, maternal grandfathers and grandmothers, 
paternal half uncles and aunts if by the mother’s side only, 
maternal uncles and aunts of every description and their 
children, divide their portions of _ inheritance as derived 
through the female line “equally without distinction or 
preference of sex whatsoever. This rule is universally 
prevalent amongst our doctors, and has by some been 
further extended in its application to the childreg or 
descendants of daughters, amongst,whom, in their opinion, 
as equally in the femalc line, no distinction of sex can be 
observed. This opinion is, however, now generally sban- 
doned, and we may therefore lay it down as a fixed maxim, 
that amongst the children of daughters as of sons, the 
distribution is to a male double the portion of a female, 
notwithstanding their relation through the mother, consider- 
ing them as in the [lace of immediate offspring, to whom the 
application of the sacred text is therefore indispensable. 

The traditional documents which establish the fore- 
goings general rule are contained first in a report of Aboo 


Ayoob, from the Intam Jafer Sadik, on whom be peace, to 


All rela- 
tions by 
the full 
blood, or 
by the 
father’s 
side, are 
residu- 
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the following effoct :—‘‘It is written in the book of Aly, 
on whom be peace, that a paternal aunt supplies the place 
of a father in succession, a maternal aunt that of a mother, 
the children of paternal uncles, in'the situation of paternal 
uncles, and in general every remote kinsman in the place 
of that nearer relatioy through whom his title is derived, 
unless some heir nearor to the deceased should exist, who 
necessarily excludes him altogether.” Further, in a report 
of Soliman nbn Khalid, from the Imam Jdfer Sadik, on 
whom be peace, ‘in these words:—‘ The Commander of 
the Faithful, Aly, on whom be peace, always considered a 
paternal aunt in the situation of a father as to inheritance, 
a nfaternal aunt in that of a mother, a brother’s son as a 
brother, and ‘every relation not personally entitled to a 
share in the situation of that heir through whom his title 
was derived.” Again, in a decision of the Imam Mohummud 
Bakir, on whom be poace, qioted by Aboo Buseer, to this 
efect :—‘ That being asked respecting the case of a 
‘nusband ‘and grandfather, he adjudged an equal division 
betwixt them of the deceased’s property.” And, lastly, in 
a judgment of the Imam Jafer Sadik, on whom be peace, 
reported by Sulma Hbn Mahurez, upon the case of a 
paternal uncle and aunt, viz., ‘‘ Two-thirds to the unele, 
and one-third to tho aunt,” tho"reporter thus proceeds :— 
“‘T inquired respecting a patcrnal uncle’s son with the 
son of a maternal aunt. He replied, ‘ To the male double 
the share of the female.’” And to the same effect arc 
various other authoritics. 

The fourth general rule to be observed is, ‘‘ That 
whenever an assemblage occurs of relations by both parents 
or by the father’s side with relations by the mother only, 
the latter, if one, takes a sixth part of the estate, or a 
third in the event of plurality, to be divided equally, with- 


aries, when OUt distinction of male or female, and all the residuwm 


combined 
with those 
by the 
mother’s 
only. 
Example 


goes to the former, divisible to a maledouble the portion 
of a female.” Thus, if we suppose a brother by the same 
father and a sister by the mother only to exist, the latter 
receives her appointed share, viz., one-sixth of the 


in brothers deceased’s estate, and the residuum, or five-sixths, go to 


and sist¢ rs. 
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the brother. If, again, brothers and sisters by the father 

are combined with brothers and sisters by the mother, the 

latter receive a third part of the estate, to bo divided 
equally amongst them without distinction of sex; and 
two-thirds thereof go the former, divisible to «1 malo 

double the portion of a female. QYurther, if wo suppose 
children of a brother by the mother’s side only, with the 

son of a sister of the samo father, the former would reccive 

only a sixth part of the estato as the appointed share of 

their father, to be divided equally amongst them, and tho 
remaining five-sixths would go all to the sister’s son. 

The same is invariably the rule with respect to all other 

shares of inheritance, attention being paid in theiy primary 
allotmeut to the third or preceding venecral rile. Thus, if Paternal 
there be children of paternal uncles or aunts of different set pi 
descriptions assembled as the heirs of a person deceased, their chil- 
those descended from one paternal half uncle or aunt by 
the same brothes only with his father receive a sixth part 

as the portion of their ancestor, or a third if tlesconddtt 

from two or more, which is divisible equally amoneststhem, 

to a female the same as a male, and all the residue goes 

to the children of those half uncles and aunts who were 
brothers or sisters by the father’s side to the deccased’s 

father, divisible amongs’ them “to a male double the 
portion of a female. Again, should there be childron of Maternal 
inaternal uncles and aunts of different descriptions, those ee el 
connected by the mother’s side receive as above a sixth their chil- 
part if descended from one ancestor, or a third if from two sai 

or more, and those by the father’s side take all the 
residuum; bat here the secondary distribation to both 

classes is made without distinction of sex, a female re- 

ceiving in each the same portion with a malc, because all 

are alike related to the deceased through the medium of 

« female, his mother. 

Lastly, we shail suppose an assemblage of the children Salam 
of paternal uncles of different descriptions with the chil- and mater. 
dren of maternal uncles also varying in description; and serie 
hereethe primary distribution would be, as formerly men- ously, 
tioned: one-third ‘of the estate to the latter class, and the 
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residuum, or two-thirds, to the former. Secondly, the 
third assigned to the children of maternal uncles would be 
thus distributed :—To those whose ancestor was related 
only by the mother’s side, a sixth part thereof if one, or 
a third in case of plurality, and the residuum to the full 
maternal uncle’s descendants, or those of one related by 
the father’s side; but the final distribution as to both 
these classes would be without distinction of sex, to a 
male the same portion with a female. With respect, 
agdin, to the two-thirds first allotted to the paternal 
uncle’s descendants, the secondary distribution would be 
to those of a half uncle by the mother’s side, a sixth, or a 
third in gase of plurality, divisible equally amongst them 
without distinttion of sex; and to those of full uncles, or 
of half uncles by the father’s side, all the remainder, 
divisible amongst them toa male double the portion of a 
female. 

~ This rule of inheritance is ouiorsally prevalent amongst 
stir doctors, and is established not only by several tradi- 
‘tions elready quoted, but also by a report of Bookeyr Eibn 
Ayoon frem the Imam Jufer Sddik, on whom be peace, 
in these words: ‘‘I inquired concerning the estate of a 
woman deceased who had left her husband, some brothers 
and sisters by the same mothér, and also brothers and 
sisters by her father. He replied, ‘The husband takes 
one-half of her inheritance or three fractions, one-third 
goes to her brothers and sisters by the mother, which is 
to be equally divided amongst them, to a male the same 
as to a female, and the residuum or one-sixth goes to the 
brothers and sisters by the father’s side, a male having 
double the portion of a female, for verily the appointed 
shares of an inheritance cannot be diminished by Aul (or 
increasing the number of fractions), and a husband’s share 
cannot be less than a half in this case, nor that of brothers 
and sisters by the mother less than a ‘third, agreeable to 
the saying of Almighty God: If there be more than one 
they are equal shares in a third, and if only one, he or she 
has a sixth part, &c.’.’ Further, by a tradition of the 
Imam Mohummud Baki i, on whom be ‘peace, recorded by 
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Bookeyr in these words: “A person having asked the 
Imém concerning the inheritance of a woman deceas@i, 
who had loft her husband, two brothers by the-samo 
mother, and a sister by her father, he replied, ‘The 
husband takes a half or three fractions, a third or two 
go to her brothers by the mother, and the residuum or 
one-sixth goes to her sister by the father.” Again, it 
is recorded by Mohummud Hbn Mooslim that he put the 
following case to the Inim Mohummud Beéhir, on whom 
be peace: “‘ A person deceased leaves the son of a sister 
by his father, and a son of his sister by the mother; how 
is his estate to be divided? The Jnuim decreed to the 
latter a sixth part, or his mother’s appointed shure, and, ull 
that remains to the former,” to which effect there are also 


other traditions. re ae 
The last general rule to be deseribed is, ‘ that when- stand 
fathers 


ever grandfathers and grandmothers, both paternal and rank 

maternal, are asspmbled with half brothers and sisters by eee 

the father’s and by the mother’s side, or with theiz childrems with ful 

a muterial grandfather and grandmother are by law,on an Se 

equal footing in succession with a brother and sister by Hi A 
’ ANG WAlcr- 

the same mother only, and a puternal grandfather and ya) grande 

grandmother equal to a full brother and sister or to those ie 

. . e Wi 

by the father’s side; bu® should® these anéestors stand prothers 

single in succession, that is, upon fuilure of brothers and by Toe. 

. . ° ° mothe 
sisters and their children, then they are considered in the gide only, 
situation of immediate parents, or of a father and mother But on 

setively ° fuilure of 
so eae , . oe brothers 
This principle is established by a tradition of the an re 

47; 1 aw yi)? Lei rank 
Inam Jafer Sadik, on whom be peace, quoted, by Loox ud is that of 
Ebn Vesar, in these words: “ Verily « grandfather is more lale 

: . : . . . . arents. 

associated in succession with brothers, his portion is equal P 
to one of theirs and neither more nor less. Further, by 
an authentic report of Aboo Busecr from the same Imm, 
in these words: “‘d stated the cuse of a person who died 

ing six bt ; he replied, ‘ Th 
leaving six brothers and a grandfather; he rephied, e 
erandfather is as one of the brothers.’” By another 
decisjon in the case of # brother’s gon and a grandfather, 


to this effect: “Lhe property is to be divided equally 
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betwixt them ;” and by another in the instance of a sister’s 
daughters with a grandfather, to this effect: ‘To the 
sister's daughters one-third, and the remainder to the 
grandfather,” which last decision obviously proceeds on 
the supposition that both sister and grandfather were 
related by the same gide, whence the distinction of male 
and female would have bestowed a double portion on the 
latter. 


A single If there shoukl be only one heir of a person deceased, 
heir of any such individual takes the whole property to himself, what- 
ption eee , 
takes the cver the nature of his title may be, consanguineous, emanci- 
ee patery, or of patronage, in whatsoever class or description 
he may be placed, and if even the lowest or most remote 
member of that class, without any distinction whatsoever, 
If asharer, #24 this by unanimous assent. The only distinction that 
under two can occur is this: that whee such individual or sole heir 
distinct : : 
titles, . Lgppens to be of the class of sharers, he inherits under 
tiru separate titles; first, his own appointed share and 
Andifa then the return as a residuary. Where, on the other hand, 
rime y be is npt a sharer, his simple residuary title alonc 
imder this embraces the whole property at once, whether founded 
litle alone. ypon emancipation, patronage, or any other ground what- 
soever. Thus, if we stfppose a tister by the mother’s side 
to be the sole heiress of a person deceased, she receives 
first her appointed share, viz., a sixth part of the estate, 
and then the remainder as a residuary. If, again, a 
brother by the father should be sole heir, he inherits the 
whole property at once as a residuary, having no specific 
share allotted to him; and upon these two examples all 
other classes and degrees may be conceived without repcti- 
ixcepta tion. In the case of a husband, the principle is exactly 
widows the same, according to the most prevalent doctrine, but 
always With regard to a widow, her residuary title in any case 
restricted ig most generally denied, and the grourds of its rejection 
share. have already at great length been detailed. 
As establishing the general principle in addition to 
unanimous assent, we have the following traditional 


documents :~First, a report of Sulma Bbn Mohuruz, from 
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the Indm Jdfer Sadik, on whom be peaco, to this effect : 
‘I reported the death of a man who had bequeathéd %o 
me all his property by will, having at the same timo a 
daughter. The Imdm inquired if there were any witnesses 
to the will, and upon my answering in tho negative, 
directed me to surrender all the property to the daughter 
as hers of right.” Secondly, by a report of Abdoolla ibn 
Sindn from the same Jmdém, in these words: ‘I inquired 
concerning & person deccascd who had left a brother by 
lis mother and no other heir besides. Ho replied, ‘ The 
property goes all to that brother.’”’ Further, in the 
commentary of Aly elibu Ibrahim, a tradition is quoted 
from Dookeyr Lbn Ayoon of the Imeém Mohumnud Bakir, 
on whom be peace, to this effect: “If a mean dic leaving 
wn only sister, she takes first her appointed share, viz. 
one-half of his inheritance, agreenble to the sacred text, in 
the same manner as a daughter would have done if in 
cxistence, and the remaining half also reverts to her should 
there be no other nearer heir, in virtue of a residwary tithen’ 
If instead of this sister there be a brother of the decpased,' 
he inhorits the whole property under one gengral title, 
agreeably to the saying of Almighty God,—“ And he is sole 
heir if there be no issue.’’ Again, should there be two 
sisters, these receive first®two-thitls of the estate as their 
appointed share in the Book of God, and the remaining 
third reverts to them as residuarics.” ‘T’o the same effect 
are various other dovumcnts. 

If there be more than one heir of a person decdased, Case ofa 
some of whom do not exclude the others from inherilance, daria 
then attention must be paid to their titles and lines of who ad 
descent, and if amongst them no specific slarer should ae 
appear, the property must be divided according to their 
own respective portions ; as where, for example, a person 
leaves children, male and female, in which case each of the 
former has double the portion of one of the latter; and 
where also he Icaves brothers and sisters all by the same 
father and mother, or by the same father only, in which 
case,the same rule is observed, and,so on. 


If, again, amongst these heirs, neither of whom eset are 
hearers 
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and some excludes any other, some sharers and some residuaries are 


residu- 
aries, thé 


observed, the former are preferred to their appointed shares 


former are in the first place, and the remainder of the estate goes to 


preferred 
to their 


the residuaries; as where, for example, a woman leaves 


fullshares. both her parents, her husband, and children, both male and 


female, in which case, the parents take a third part of her 
estate betwixt them, ‘her husband takes a fourth, and tho 
remaining five-twelfths go to her children, of whom a male 
has the portion of two females; and when, also, a woman 
leaves her husband, a paternal and a maternal uncle, in 
which case the husband takes a half, his appointed share, 
her maternal uncle, being also a shaxer, receives his third, 
and the residue, or one- ey only, goes to the paternal 
uncle. ‘Again, the case jis exactly the same where, with 
her husband, a woman leaves children of her paternal and 
of a maternal uncle, for here, also, the husband takes his 
half, the maternal uncle’s‘chjldr en, in right of their father, 
a third, and tho remaining sixth part gops to the children 
. the paternal uncle. Upon ‘these three examples all 
similar cases may be conceived, without the trouble of 
repetition ; and this preference of law to sharers over resi- 
duarics is established not only by many traditions already 
quoted, but also by a report of Akba bn Busheer from 
the Imam Mohummud‘ Bakir, bn whom be peace, in the 
case of a woman who died Icaving her husband and both 
her parents, upon which this decision was pronounced : 
‘* To the husband one-half of her estate, a third thercof to 
the fnother, and tho residue, or one-sixth, to her father.”’ 
Again, in the case of a woman who left her husband, her 
father and mother, a decision of the Imdém Jafer Sadik, 
on whom be peace, is recorded by Aboo Buseer, to this 
effect: ‘“‘ The distribution of her estate is into six cqual 
portions, three of which, or one-half of the whole inherit- 
ance, is the share of her husband ; a third, or two portions, 
go to as mother; and the residue, or one-sixth, to her 
father ;’ to which effect there are various other traditional 
documents. Now it has already been stated, as written in 
the book of Aly, on whom be peace, that a paternal aunt 
of the deceased is exactly in the situatien of a father, and 
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& maternal aunt in that of ® mother, as to inheritance. It 
follows, [therefore, of necessity that a paternal uncle dt 
aunt, and an uncle or aunt by the mother’s side, if com- 
bined with a husband or widow, form a case exactly similar 
to that of a father and mother of the deceased, when com- 
bined with a husband or widow, without any difference or 
distinction whatsoever. 

If all the heirs of a person deceased should Be specific Case when 
sharers in the estate, without any individual amongst them ae 
who claims under a simple residuary title,ethis case admits specific 
of three different suppositions—first, that the estate is see 
capable of embracingeand discharging all the appointed appointed 
sharers without surplus or deficiency of any fraction whgt- oxhanst 
soever; sccond, that it falls short of all theshares ; and the estate 
third, that, after payment of them all, a surplus of some ee 
fraction remains. Under the first supposition no difficulty 
whatever occurs; for each individual must, in this case, 
receive his full appointed ,sharc by unanimous assent, ag 
when, for. example, a person deccased may haveeleft tvta 
daughters, his father, and mother, in which case, the 
former have two-thirds of the estate, or four fractipns pro- 
duced by a divisor of six, and cach of the latter one of 
these fractions, thus involving the whole of the deceased’s 
property. In like manner? when Ife may have two sisters 
by the father’s side, and brothers or sisters by the mother’s, 
as two-thirds go in this case to the former, aud ono-third 
is the share of the Idttcr, likewise involving the whole of 
the property; or where, for example, a woman may lave 
her husband and one sister by the father’s side, each of 
these taking a half of her property; and all similar cases 
in which the divisions have been already established, both 
by divine and traditional authority. 

Undcr the second supposition, again, viz., when the If the 
property falls short in distribution of all the appointed otte ils 
shares, and whichecan only happen when a husband or appointed 
widow interferes, all our doctors are agreed that the loss aaa 
or deficiency must invariably fall upon daughters or sisters invariably 
of the deceased by both parents, or, by the father’s side ; anee 


: ? daughters 
in other words, theye are only four of the appointed shares or sisters 
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by the full of inheritance which can be affected by any deficiency 


en erey afising in the distribution, viz., the sharo of one daughter 
and of two or more daughters, the share of one sister 
and of two or more sisters, either by both parents, or by 
the father only. Thus, if 2 woman leave her husband and 
two sisters, either by the same father and mother, or the 
same father only, the husband is entitled to a half, and 
the sisters to two-thirds; consequently, the regular divisor 
of these shares is six, whercas their appointed portions 
amount to one fraction more than this division would 
admit of. 

Again, if we suppose with a hueband of the deceased 
on* sister by the father’s side, and a sister by the mother’s, 
both the husvand and first sister being entitled to a half, 
and the latter’s share being a sixth, here ulso a deficiency 
of one-sixth would occur. Further, if we suppose with the 
husband as above, two daughters and both parents of the 
deceased, here the divisor being necessarily twelve, of 
“nich threo, viz., 1 fourth, is the husband’s share, eight, 
or tvo-thirds, that of the daughters, and cach of the 
parents take a sixth, or two fractions, it follows that a 
deficiency of three-twelfths would arise in the distribution. 
Lastly, if with the husband there should be one daughter 
and both parents of the deccastd, here also a deficiency of 
onc-twelfth would arise, because the daughter’s share is a 
half, or six fractions produced by a divisor of twelve, the 
husband is entitled to a fourth, or three, and each of the 
parents to a sixth, or two parts, in this division ; all 
which making thirteen, exceed the estate by a twelfth. 
Let us now apply the loss or deficiency in each of these 
four examples agreeably to the principle laid down, and 
affecting the shares therein mentioned, which must in- 
variably guide the distribution in all similar cases. In 
the first example, therefore, the two sisters receive only 
the half which remains after the husband’s share, instead 
of two-thirds, thus suffering the loss of a sixth. In the 
second, the sister by the father’s side submits also to the 
loss of a sixth from her appointed share, receiving only 
two parts instead of three. The two daughters again, in 
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the third example, suffer a deficiency of threc-twelfths in 
their share, receiving only tho fivo which remain «ftér 
payment of the husband’s share and that of both panents. 
Lastly, in the fourth example, the single daughter by the 
same side loses one-twelfth part of the inheritance, recciving 
only five parts instead of six under a division by twelve. 

This principle is established by the unanimous assent 
of all our doctors, to whom God he gracious, following the 
express conditions of eur Joly Iindms, upom whom be 
the blessing of God, in such a manner eng to render its 
belief and practice one of the essentials of our religion: 
whilst the uniform doetrines of the vulgar sect. lave insti- 
tuted and supported the practice of aul; that is, increasing 
the divisor, or number of shares, and thercly proportion- 
ally dimimishing the valuc of all in cases of defaleation in 
the estate. By application of this practice to the four 
examples we have given, the djvision in the first would be 
by seven instead af six. Of these seven parts the husband 
would reecive three, and four would go to the typ sistema 
In the second example, also, the husband would repeive 
three parts out of seven, the sister by the father’s gide like- 
wise three, and one-seventh part would go to the sister by 
the mother. In the third cxample, ayain, the divisor 
being inereased to fifteen, fic husb&nd would feecive three 
of these parts, the two daughters eight, wud to cach of the 
parents two-fifteenth parts of the inheritanee would go by 
application of this préctice. Lastly, in the fourth example, 
the distribution would take place into thirteen parts ingtcud 
of twelve, whereof the hushand would receive three, six 
would go to the one daughter, and cach of the parents 
receive two. And a similar increase of divisors may be 
conceived in all other similar cases. 

From our pure and holy Jmdms, however, upon whom 
be the peace and blessing of God, there are innumerable 
traditions recorded and generally known, which expressly 
annul and prohibit this practice, and in which they not 
only in tho strongest terms deny its legality, but also 
prove, in the most satisfactory manper the perversencss of 
those doctors of the vulgar sect who recommended it and 


But can 
never be 
rendered 
general by 
Increasinys 
the divisor 
or pamber 
of shares, 


Aul is 
unlawtul,. 
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applied it. In one tradition, reported by Aboo Murium 
Ansary from the Imdm Mohummud Békir, on whom be 
peace, there are the following words :—‘‘ Verily He who 
knows the number of the sands of Aaluj (i.c., Almighty 
God) knows also that the appointed shares of inheritance 
cannot be increascd above six.” Now Aaluj is a place in 
Arabia, famed for the extent of its sands, and the meaning 
of his expression, on whom be peace, “‘ the shares cannot 
be increased above six,” is obviously this, that although 
for the convenicxce of distribution the number of fractions 
are necessarily increased under a fixed rule, still the six 
radical shares of inheritance must be preserved, viz., two- 
thirds, a half, one-third, a quarter, a sixth, and an stalin 
To which effect there is another express tradition recorded 
by Bookeyr from the Imém Jafer Sadik, on whom be 
peace, in these words :—‘‘ The radical shares of inherit- 
ance can only be six; théy gan neither be increased above 
the number, nor can dies be altered by aul; and after this 
eajical division, the property must be allotted to the several 
sharers who are mentioned in the Book of God. : Again, 
in a repqrt of IZussumy from the same Jmém, on whom be 
peace, we have these words :—“‘ Ebn Abbas was wont to 
declare that He who could number the sands in the desert of 
Aaluj, knew that the fadical shares of inheritance cannot 
be increased above six ;” and to the same effect are various 
other authentic documents generally known. 
Tracarlis Under the third and last supposition regarding an 
should estate to be distributed, viz., that a surplus thereof shall 
after dis. 2emain after payment of all the shares, we observe that 
tribution this surplus reverts by our law to the consanguineous 
of all the sharers in propertion to their respective shares, and is 


shares it 
reverts to divisible amongst them cither by fourths or by fifths; for 
the consan- 
guineous the return, or reversion, admits of no other distribution. 
Seana in Thus, if there be one daughter and the mother of a pergon 
ae re deceased, the latter takes first her appointed share, or a 
aan sixth part of the property, the regular divisor being six: 
’ the daughter has her moiety, or three parts, produced by 
this division; and the remaining two-sixths are divided 


betwixt then? by fourths in the return, one-fourth to the 


DOCTRINE OF SHARES. 899 


mother and three to the daughter, corresponding, this 
latter division, obviously to their original shares of *tlf 
inheritance. If, again, with a daughter there be both 
father and mother of tho deceased, each of the latter taking 
first a sixth part of the property, and the daughter her 
half or threo-sixths thereof, the surplus in this case of 
one-sixth returns to all seaporigual, and is, therefore, 
divided into five parts, one-fifth thereof to ea¢h of the 
parents, and the remaining three to the daughter. But a 
more simple and casy method of distribution, in examples 
of this nature, occurs by a primary arrangement of their 
shares, in cases where the return is by fourth parts into 
four, and where by fiftecnths into five ; and thus in $he 
first example the mother would at once receive & fourth 
part of the estate, ands three- fourths go to the daughter. 
Ifence in every case where the surplus or return is divisible 
by fourths, a primary arrangement of the whole estate into 
four parts must gbviously . answer all the purposes of dis- 
tribution ; and in like manner where by fifths, angarrange 

meng mis hye sail produce the tre shares without any 
fraction. This simple and summary method would appear 
to be alluded to in » traditional report of Sulman fcbn 
Moharuz; but another authentic report of AMohummud 
Ebn Mooslim affords equal suppert to both’ the modes 
defined, viz., the common and prevalent one, which com- 
prebends, first, the distribution of the appointed shares, 
aud then division of*the surplus or return by fourths or 
by fifths, and also this simplo and summary method of 
arranging the whole property at once into four parts or 
into five. 

It is to be observed that there is no return of any part saga es 
of the surplus to a husband; nor to a widow, whilst any husband or 
consanguineous relation exists; nor to the mother, except aay 
on failure of brothers and sisters, who exclude her, as has consan- 
already been mentioned, although they do not themselves Seta 
inherit, nor to any relation by the mother’s side only outs nor 
whilst a relation by both parents or by the father exists, as See if 
shall be hereafter at more length explained; and upon there be 


theso maxims all ovr doctors are agreed, altheugh opposed ea or 


nor any, 
residuary 
‘title in the 
asbat, or 
paternal 
male kin- 
dred, 
whilst a 
consan- 
guincous 
sharer 
exists, 


400 INHERITANCE. 


by those of the vulgar sect, who here introduce their 
doctrine of asbat, following their pretended Iméms, who 
lead them to hell fire by supporting a false residuary title, 
which would confer the surplus or reversion of an estate 
after payment of the appointed shares upon the male 
relations of the deceased’s father; and under this title, if 
we suppose the mother and a daughtcr of any person 
deceased to exist, the surplus of two-sixths of the estate 
would devolve on his brother by the father’s side or on his 
paternal uncle’s.: 

The fallacy, however, of this principle has ever been 
considered a fundamental and necesgary part of our legal 
crecd, as established by the authentic traditions of our 
pure and hol, Jmdms, upon whom be the blessing of God. 
In one of these reported by 7Toosim Zudad are the follow- 
ing words :—‘‘ I was directed to ask the Imam Jédfer 
Sadik, on whom be peace, to whom doth the property of a 
person deceased of right appertain ? to, his own nearest 
gdlation -or to his Asbat? He replied :—‘ Verily it 
belongs to the nearest relation, and as to the Asbat or 
more distant male kindred, ‘Dust in their jaws.’” But 
in reality the sacred text of the Kordén regarding relations 
by blood sufficiently demonstrates the fallacy of the 
residuary title as expressed in tae commentary of Ayashy, 
from Zuraru, who quotes the words of the Imam Mohummud 
Balkir, on whom be peace :—“‘ Of relations by blood, some 
are preferred to others in the Book of God; that is, some 
are preferred to others in inheritanco, because the nearest 
in blood to the deceased is necessarily preferred, and 
excludes all more remote. Now (adds the holy Imédm), 
who is nearest to the deccased, and who ought to have 
a preference—his mother or his brothers? Is not the 
mother nearer than any brother or sister?” Again, in 
the authentic collection of Mohommud Ibn Mooslim, we 
have the following details:—*The Jmém Mohummud 
Békir, on whom be peace, showed me achapter on inherit- 
ance in the handwriting of Aly, and dictated by the Prophet 
of God, on whom and his posterity be blessing and peace. 
In it I observed the case of a man, who died leaving a 


DOCTRINE OF SHARES. 401 


daughter and his mother thus decided :—To the daughter 
a half, or three fractions, out of six, and to the mother, As 
her share, a sixth, or one fraction ; but, for simplicity, the 
property to be at once divided into four equal parts, of 
which three to the daughter, and one-fourth to the mother. 
Again, I observed therein the case of a man who had left 
his father ard a daughter thus decided :—Tho daughter’s 
share is a half, or three portions out of six, affd the father’s 
a sixth, or one portion: but the property here also, in ordcr 
to simplify the return, to be divided into four parts, of 
which three to the daughter, and one-fourth to the father. 
Further, I found the case of a person leaving both parents 
and a daughter thus decided :—To the daughter, as her 
share, a half, or three-sixths, and to cach of the parents 
a sixth, or one portion; but to include, to reversion, the 
whole property at once divided into fifths, of which throe 
to tho daughter, and two tp both the parents.” Further, 
in a report of Sulma EHJm Mohuruz, from the Imam Jafer 
Sadik, on whom be peace, we have the following decifidns : 
—‘‘In the case of a daughter and the father, hoedeereéd, 
first, to the daughter a half, and to the father @ sixth part, 
and then of the surplus, or remaining two sixths, three- 
fourths to the daughter, and one-fourth to the father, by 
return. In reality, th€ decision was the samo as if tho 
whole property had been first divided into four equal 
parts, whereof threo went to the former, and one-fourth to 
the latter, for thesé havo surely a better title to the surplus 
than a paternal uncle, or a brothor, or any more reimote 
male relations, because Almighty God hath appointed 
shares for them in his sacred word, and to them, therefore, 
the surplus must revert, in proportién to theso shares.” 
Again, in a tradition reported by Zurara from both these 
Imams, on whom be peace, the following words are contained: 
——‘‘If a person deceased leave his mother or father, his wife 
and a daughtcr,*the distribution of his inheritance is into 
twenty-four equal parts: to the widow an cighth of the 
whole, or three of these portions; to the parent, whether 
father or mother, a sixth of the whole, or four of these 
parts ; and to his daughter a half, or twelve parts. Now, 
PART UW. DD 
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the surplus, or five remaining fractions, are returned to 
the G4adghter and parent in proportion to their original 
shares ; hut no part of them whatsoever reverts to the wife. 
If, again, ho should leave both parents, his wife, and a 
daughter, here also the division is into twenty-four, 
whereof eight go to the parents, four to cach; three to the 
widow, or one-eighth of the whole; and twelve, or a half, 
to the daughter; but the surplus, or one twenty-fourth 
part, liek remains, ig in this case to be divided amongst 
the daughter and both parents, in proportion to their 
original shares, and no part whatever thereof reverts to the 
widow. Further, if a woman deceased should Icave her 
father, her husband, and one daughtcr, the distribution of 
her seats is, in this case, into twelve, of which two parts, 
or a sixth, goes to the father ; ; three, or a fourth, to her 
husband ; and six, or a half, to the daughter ; the surplus, 
or remaining sixth, reverting to the fathcr and daughter, 
“in proportion to their original shares ; but no part thereof 
wheteoever going to her husband.* To this effect thore 
ar3 many other authentic reports generally known. 

All that has here preceded respecting the return to 
consanguincous heirs in general must, however, be par- 
ticularly understood as applying only to those cases where 
relations by both parents er by thesfathcr are not combined 
with relations by the mother only. fn other words, as 
applying only to a case where all the heirs aro either of 
the first series of relations by consanguinity, or of the 
second ‘with this proviso, that they be all either related 
by both parents or by the father, or all related by the 

Maternal) Mother’s side only. If, therefore, on the contrary, in the 
relations gecond class of consanguincous heirs there should be some 
cluded -Yelated by both parents and some by the mother’s side 
from the only, the prevalent opinion in this case is, that the surplus 
arte Ae or return must be conferred on the former, to the entire 
full blood exclusion of the latter. And this doctrine may, indeed, 
or by the ; ; 
father. | be considered as established by unanimous assent. Thus, 
if a person leave a brother or sister by the samo father and 
mother, with a brother or sister by the same mother only, 
the latter receives but a sixth part of the estate, and all 
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the remainder goes to the relation by both parents, whether 
& specific sharer or not, by reason of his uniting two calisos 
of relationship to the deccased, viz. the paternal and 
maternal side, in consequence of which he CnjOys a natural 
preference in succession over the relation by the one side 
only ; and, further, because tho loss or deficiency, should 
there be any, as where a husband ér widow of the deceased 
interferes, must invariably fall on tho relaffon by both 
sides, as already explained, whence obvious justice would 
necessarily dictate his superior titleeto the surplus or 
return, when these do not interfere, to make up for his 
loss in the other cycent; and this doctrine is particularly 
supported by a tradition of the Imam Mojamnud Rakir, 
on whom be peace, recorded ky Mohwnmal Ebn Mooslim 
in these words :—‘“I inquired concerning the son of a 
sister by the father’s side with the son of a sister by the 
same mother only. He repltcd, ‘To the latter a sixth 
part of the cstgte, and all that remains to the former.’ ”’ 
Now, it is evident that,"1f the relution by the father’s*sade 
were nét expressly preferred, tho surplus or residuain this 
example, after distribution of a half and a sixth, would 
necessarily have been divided betwixt the sons of both 
sisters by fourths, in proportion to their specific shares ; 
whereas this decision carly demonstrates the cxclusive 
preference to one. And if this preference is expressly con- 
ferred on a relation by the father’s side, it must belong 
to one by both parents a fortiori.” 


® 

‘7 The manuscript from which the preceding has been taken 
concludes with several sections which are contained in Chapter V. of 
Book VII. and being all from the same authority necd not to be 
repeated. There is also a section on Lerntaphrodites which has 
been omitted as of no practical utality. 


_ 
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ACKNOWLEDGMENT®. 
effect of, in constituting marriage, 5. 
of zina, doubt whether it requires four witnessés, 158? 
of a possessor, Valid against hireself, 199. : 
of gift and delivery ot possession by donor, 204. 
of wukf, 211. 
of a child, three conditions necessary to, 289. 
- effect of, not defeated by child’s denial on arriving at 
puberty, 290. id 
by an heir of another person as being nearer to the deccased, tb. 
of a deceased ycuth df unknown nusud as a son, cutitles agknow- 
ledger to his heritage, 291. : 
by a master of the son of his female slave, 26. e 
mutual, establishes right of succession without further proof, 375, 
——_-—_-—_—___——-- except when the parties are 








of known parentage, 376. 
by a parent, sufficient to establish child’s right of succession, 377. 


ADULTERY. > e : 
by a married woman, or one in iddut, for a revocable divorce, renders 
her for ever unlawful to adulterer, 27. 


AFFINITY. 7 
establishment an®effects of, sec Marriage Prohibited. 
as a cause of inheritance, see lusband and Wife. 


AGENT. 

for marriage cannot contract to himself, 9. 
should be appointed by a woman, LI. 
may be appointed to repudiate a wife, 109. 
for Ahoold must not excecd the era dowe¥, 135. 
for sale may assert his own right of shoofa, 180. 
lawfully sell to himself, 26. note. 











ALMS. 
sce Sudukhuh. 


APOSTASY #ROM ISLAM. | 
marriage cancelled by, of cither party, 29. et 
connubial intercourse between an apostate and his Mocs/im wife 
prohibited during the iddut, 33. 
apostate cannot inherit to a Mooslim.264. 
malc, who was by birth a Movslim, estate of, immediately 
divisible among his heirg, 266, 368. 


” 
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TASY FROM ISLAM—continued, 
AT apinnade male who was not by birth a Afooslim allowed time to re- 


tb, 
OF female, estate of, not divisible till death, t, 





APPROPRIATION. 
definition of, 211 
how constituted, ve ; ae: 
not obligatory, till possefaion is given, 
in Jeathes nce id only to the extent of a third of deceased’s 
estaté, 7b, 
conditions of 
——-———. that relate to the thing appropriated, 213, 
to the appropriator, 214. 
to the persons: for whom it is made, td. 
to, the appropriation itself, 218, 
that vitiate it, 219. 
papcatendcne of, may be retaized by the appropriator himeclf, 214. 
+———-——,—— _ belongs to the party for whom the appropriation 
is made, if no other superintendent has been appointed, 7b. 
for o habe of public utility, viljd, 215. 
by a Moostim for unlawful objects, not valid, ib. 
for the poor, how to be applied, 78. 
for neighbours, how to be applied, 216, 
not valid where the object is not roperly defined, 217. 
for children, brethren and Kindred, se la all equally, ib. 
« for one’s self, not valid, 218. 
¢vhen for particular persons, possession of first sufficient, gta 
transfer of property, effected by, 220. 
in the way of God,” how to be applied, 2b. 
of a mugjid, or a mansion, docs not cease though it should fall to 
decay, 221. 
lease of, cancelled by death of lessor, 222. 


ASSETS. ( 
how to ascertain an heir’s ‘portion of, 320. 





AUL. 


described as an increase of the divisor of shares, 397. 
practice of, unlawful, ib. 
é 


BEQUEST. 
acceptance by legatee necessary, 229. 

—— of, may be partial, 230. 

heirs of legatee may accept in the event of his death, 2). 

for sinful purposes; not valid, 25. 

may be revoked at any time by testator, 231. 

must be of something that can be lawfully possessed, 233. 

must not exceed a third of testator’s estate, id. 

among several bequests in excess of third, preference, how deter- 
mined, 212. 

testator’s directions respecting, must be strictly followed, 233. 

for the performance of duties, some incumbent and others dis- 
cretionary, 234. ; 

of different portions, or of the same portion to different legatees, 235. 

distinction between apes to two persons, and a bequest to eee of 
the two, id. 


of a third skare undividedly entitles legatee .to a third of era 
thing, 236 
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BEQ UEsT— aap 
of a specific thing entitles him to the whole of it, if not 
a third of deceased’s estate, ib. Eee eneorsict 
altogether uncertain, to bainterpreted by the heirs, 238° : 


when repugnant to another, last to be preferred, 240, 
of a fetus or of future produce, valid, 2. 
to a foetus, case of varied according to oex, ib. 
usufructuary, valid, 241. 
requires two witnesses, 242. ® 
relating only to property may be established by one witness, 1). 
to heirs, valid, 244. rd 
to hostile infidels, invalid, 7d, 
to slaves of others, invalid, id. 
testator valid, 2. 
to a mookatub who has paid part of his ransom, 245. 
to an oom-t-wulud, how to be applied, 7. 
to several persons, to be equally divitled, 246. 
to kindred, ib. * 2 
to a foatus valid, if born alive, 7h. o 
to beggars, to be applicd to those of tcstator’s feligiof, 247. 
to nearest of kin, 2h. , 
does not lapse by*death of Idvatee before testator, 2b. 
of the like of a son’s portion, 253. 
—— a daughter's portion when testator has no other 
heirs, 7b. : : 
of a child’s portion, 254. 
of the doulde of a chilg’s portion, 255. 
to the poor, of property at different places, 7b. 
wf a slave, means one that is unblemished, 2b. 
of a mansion which falls down before testntor’s death, 256. 
joint, to an individual, and to the poor, i. 





Cemented 





> 


a“ 


BLEMISHES. 
in man, 59. , 
in woman, 60. 4 . . 
marriage cannot be cancelled for any other, 60, 61. 
must have existed at the time of the contract, to be a ground for 
cancellation, 61. ; 
option to cancel must be exercised immeiliately on discovery of 
blemish, i2 
cancellation on account of, not a divorce, ib, . 
does not require intervention of judge 
except only in case of impotence, 2. 
in disputes regarding, how preference is to be determined, 62 








BROTHER. ; 
included in the second class of heirs, 280, 326. 
when alone, takes the whole estate of deccased, éh. 
with other brothers shares equally, 7d. 
with sisters, takes a double portion, 75. 
full, excludes half by father’s side, 271. 
on failpre of, half by father’s side comes into his place, 280. 
half 8n the mother’s side, his share, 74. 
- with ea sister on same side shares 








equally, 281. 


e 


CHILD. 7 
paternity of, cut off by lidn, 14. . 
under a semblance of right, 24, 93. 
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CHILD—continued. 

paternity of, established, though mother married during iddut, 26. 
may be denied at any time before acknowledgment, 154. 
———-~-——-—- if born in wedlock, cannot be rejected except by Ldn, 92, ib. 
born of a female glavd, may be rejected without lidn, 92 
not affiliated to her master with- 














out his acknowledgment, 156. 

Status of, as to freedom or slavery, 46. 

once acknowledged rose ar subsequently denied, 154. 

one of whose parents is & Mooslim, or a convert to the faith, in its 
infanay is a Mooslim, 265. 

included in the first class of heirs, 324. 

illegitimate has no parentage, except from mother in the case of 
lidn, 91, 157, 805. 

male, share double that of a female, 276. 


CHILDREN. 
by wives, 90. 
by slaves, 92. 
beffotten ander & somblance of right, 93. 
suckling of, 94. ‘ 
custody of, 95. ; 


CONSANGUINITY. 
* See Nusub, and marriage prohtbited. 


CONVERSION TO ISLAM. 

, eXect of, an marriage of hitabees, 30. 
——-——___———-——_ unbelievers other than kitabees, ib. 
after«ancestor’s death, removes impediment to inheritance, 264. 
by a paren, effect of on religion of a child, 265. 





DAUGHTER. 
included in the first class of heirs, 324. 
share of one, 273, 276, 380.¢ t 
two or more, 273, 276, 378. 
is half that of a son, 276, 
is a residuary with a son, 384, 








DEATH-ILLNESS. 
gift in, valid only as to a third of donor’s estate, 209. 
wukf in, valid only as to a third of grantor’s estate, 212. 
acts in, that are not to take effect immediately, to be treated as legacies, 
256. 
——--~————. to take effect immediately, difference of opinion 
regarding, 7b. ° 
diseases not usually considered dangerous, 257, 
dubious, 7d. 
general rule regarding, 76. 
vaering acts in, take effect according to priority, 76. 
uhabat in, ib. 
marriage by a manin, if not consummated, void, and does not found 
a title to inheritance in widow, 295, 340. 
divorce in, does not exclude widow from inheritance, 7b., 341. 


DEBT. , 
gift offtnot valid except to debtor, 2038, 
to debtdr is a release, id. 
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DECEPTION. 
ee Tudlees, 


DISCORD. ° 
when it appears between spouses, arbitrator to be appointed, 88. 
in cases of, arbitrator may decide in absence of parties, 89. 
arbitrator’s decision must be according to law, ib. 





DISCRETION. 
required to remove inhibition of mi@ority, 4 note. 
female having, may contract herself or another in Spartiage, 9. 


DIVORCE. 

see Repudiation. : 

on death-bed, when given with an intentien to injure, 343. 
—— without intention to injure, ib. 


DOWER. : 
anything lawful‘may be the subject of, 67. 
things unlawful to ‘Mooslims may be subject of, among zim@ees, th. 
amount of, dependent on will of parties, 68. . 
of the Svonnut, or Traditions, #3 500 dirhems, bb. 
should be moderfttc, and aby excess over amount of Svonnut is 
abominable, 70. 
proper, how regulated, 71. 
pas and public earls Wier 70, 
1usband responsible for, ublomished, zd. 
————-—_—-9— till paid, 73. . 
wife may refuse herself to husband till it is paid, kunt not whog the 
@® dower is deferred, 78. 
when none mentioned in the contract, and woman is diverced before 
coition, a present is due, 71. e 
———_——— —- ——-—_—-, is divorced after coition, propor 




















dower is duc, 2. 

how present, and proper dower arc regulated, tb. 

may be settled aftcr mgrriage, 10. ° 

how to be fixed when Ieft to be so scttled, 73. 

right to, established by consummation, 74. 

wife entitled to half, if divorced before consummation, 2. 

exoneration of, by wife, 75, 

valid and invalid cases of, 80. 

not affected by unluwful stipulations in contract of marrigge, 76. 

gift of, by wife to her husband, 77. 

becomes property of the wife by the contract, 16. : 

in disputes regarding, when husband’s and when wife’s word is to 
be preferred, 81. 

EELA. 

form, 147. 

conditions, 148. 

laws, 7b. ; : ; . 

conjugal intercourse within the time of, induces cxpiation, 149. 

of wife revocably repudiated, valid, 150, 

expiation in case of, 7. 


EMANCIPATION. 
effect of, on marriage of female slave, 48. 
—_—_—_—-— thale slaye, 49. 
of female slave may be the subject of dower, %. 
Wula of, 298, 345. 
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EMANCIPATOR. 
€s h&ir to his freedman, in default of other heirs, 296, 346. 
failing him, his heirs inherit to freedman, 297, 354. 
condftions of his right to inherit, 347 et seq. 
and his heirs inherit to children of freedman, 355. 


EQUALITY. 
in respect of slam, a condition of marriage, 34. 
—_—__—— Eeman, apperently not required, 18. 
free woman may marry 8 slave, or an Arabian woman a Persian, 7b. 
among wits should be observed by a husband in respect of main- 
tenance and general behaviour, 85. 


ESCHEAT. : 
doctrine of, 301, 362. 
in the absence of the Jmdm, belorigs to the poor of the sect, 301, 
363. . 
EUNUCHISM. ; 
a cause for the cancellation of marriage, 59, 


EXCLUSION FROM INHERITANCE. 
entire, 270, 363. 
partial, 271, 364. 
* full kinsmen exclude those by father’s side only, 332, 364. 
proof of this rule, 334. 
——————__—_——- those by mothes side ortlvy from right to 
» residye, 335. 
proof of this rule, 76., 336. e 
half-kinsmen by father’s side exclude those by mother’s only from 
rightgo residue, 336. 
proof of this rule, 72d. 


EXECUTOR. 
must be sane, and a Mooslig, 248, x 
a slave cannot be appointed, nor a minor singly, 7b. 
infidel may be, to another, 249. 
a woman may be appointed, 7b, 
joint, cannot act singly, 2. 
— exception, 26. 
mayerefuse to accept the office, 250. 
assistant may be appointed by judge to one who is incompetent, 7d. 
may be removed by judge for fraud, 2d. 
not responsible except for neglect, 7. 
may pay himself if a creditor, 7b. 
cannot devolve his trust on another at death, 2b. 
limited like an agent, and strictly confined to the bounds of his 
commission, 251. ‘ 
has no authority in marriage, 8. 
qualifications of, have reference to the time of his appointment, 251. 





EXPLIATION. 
several kinds of, 142. 
applicable to zihar. . 
—- 1. Emancipation of a slave, 16. 





conditjons, 143. 
- 2. Fasting for two consecutive months, 144, 
+3. Keeding the poor, 145. 


e 


before intention to return to wife not sufficient, 146. 
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EXPIATION— continued. 
applicable to ela. 
optional to emancipate a slave or feed the poor, 150. 


EXTRACTOR. ” 
is the smallest number by which a share can be extracted without a 
fraction, 312. 
when it remains unchanged, 313. 
when and how it must be multipligd. Jb. et seg. 


FATHER. 
included in the first class of heirs, 276, 324. 
when alone, takes the whole estate, ib.. 
with the mother, has the residue, id. 
with children, has a sixth, 276, 381. 


with one daughter, has a sixth, and participates in the return, 277. 
upon failure of issue is a residuary, 383. 


es 
FOSTERAGE. 
See Marriage. Prohibited. ’ 





GIFT. 
definition of, 203. 
how constituted, 7d. e 
of debt, not valid except ® debtor, 76. 
to gicbtor is a release, ob. 
not complete without* possession by donee, 204. 
edonor’s permission necessary condition to possessidh of, ib? © 
by parent to a child of a thing in parent’s possession, complete By the 
mere contract, 7b. 
of mooshdd, valid, 2b. 
to a blood relation cannot be revoked, 206. 
to a stranger may be revoked, ib. 
to a wife or*husband may be revoked, 7d. 
cannot be revoked if Anything h& been reccived in exchange, 7d. 
to children and relatives proper and becoming, ib. 
retraction of, ib., note. 
transfer of property by, dates from taking possession, 207. 
sale by donor gf thing given, not valid, 7. 
on retraction of, donor not entitled to compensation for defects, 208. 
retractation of, barred by taking anything in exchange, %. 
in death-illness, valid only to a third of donor’s eatate, 209. 





GRAND-PARENTS. 
included in the second class of heirs, 280. 
those on father's side take double of thésc on mother’s, 281. 
among themscelycs, grandfather takes double of 
grandmother’s portion, 282. 
those on the mother’s side take half of those on father’s, 281. 
among themsclves take equally, 282. 

















REAT GRAND-PARENTS. 
_ inherit with brethren when theye are no grand-parents, 282. 


RAND UNCLES AND AUNTS. | 

“ second series of third ae ot hei, 331. ; 
succeed on failure of uncles and aunts and thpir descendants, ib. 
failing then, their childrgn’s children succeed, ib. + 
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GREAT GRAND UNCLES AND AUNTS. 
thirdeseries of third class of heirs, 332. 
' failing them, their children’s children, 7b. 


GREAT GREAT GRAND UNCLES AND AUNTS. 
fourth series of third class of heirs, 332. 
failing them, their children’s childreu, 76. 


GUARDIAN. : 


infidel, has*~> authority in marriage, *0. 

none but a father or grandfather can appoint to a child, 232. 

mother cannot be or appoint, zd. 

cannot be appointed by a father to his son while his grandfather is 
alive, 251. 

testamentary, 251. . 


HEDAD. 
megning of, 165,, 
incumbent on a widow, 2b. 
not incumbent on 2 repudiated woman, ¢d. 


HEIRS. 
by consanguinity, 261. a 
three classes of, 276, 323. 
each class of, preferred to that which follows it, 328. 
firet class, deceascd’s parents and his offspring, 324. 
proof of their nght, 325. 
second class, grand-parents and brethren, 326. 
proof of their right, 327. 
third class,funcles and aunts and their children, 328, 329. 
proof of their right, 330. 
second serics of, grand-uncles, grand-aunts, and their chil- 
dren, 331. 
third series of, great prand-uncles and aunts, &c., 332. 
by affinity. See Husband, Wife. 
by wula. See that head. 


HOOBS. 


See Sookna. 


HUSBAND. 
responsible for wife’s dower, 70. 
bound to maintain his wife, 83. 
fe wet he has several wives, to divide his time equally between 
em, ib. 
when he has only one wife three nights are his own, two when he 
two, and one when he has three, 18. 
allowed seven nights for consummation with a virgin, and three with 
a siyyibah, 84. 
cannot visit any of his wives during the night of aaother 86. 
inherits from a wite repudiated revocably if she die during the 
iddut, 294, 
marriage hy, in death illness, void, if not consummated, 295. 
share of, in deceased wife’s estate, 273, 338. 
takes the residue of wife’s cstate, if she has no other heir than the 
imdm, 262, 539. 





INDEX. 418 


IDDOUT. 

‘marriage during, unlawfal, 26, 171. 

no woman, except a widow, whose marriage has not been tonswm- 
mated, obliged to keep, 160, 

of women subject to the ceurses, 161. 

not subject to the courses, 162. 

women past child-benring not obliged to keep, 7. 

the longest possible, 7d. 

marriage after expiration of, void if woman should prove to haye been 
pregnant at time of contract,% 63. 

of pregnant women, ibd. 

of widows, 164. 

of women enjoyed under a semblable contract, 165, 172. 

when to be observed by wife of missirfg person, 166. 

of a slave, 167, 168. ® 

woman repudiated revocably entitled to maintenance during, 169. 

widow not entitled to maintenance during, 171. 

from what timqit is to run, 172. 

two idduts necessary in certain cases, 173. 


IMPOTENCE 


a blemish for wich marriage may be cancolled, 59. 
mode of establishing, 62. 


INFIDEL. 

cannot be executor to a Afooslim, 249. 

may be exccutor to another infidel, 74. 

cannot infferit to a Q8voslim, 264, 366. 

may inherit to another who has no Mooslim heir, #. 
——— though of a different persuasion, 368. 








INFIDELITY. 

described, 366. 

an impediment to marriage. See that head. 
— inheritance, 263, 366. 








INTTERITANCE. 
causes of, 261, 323. 
two, combining in one person, he inherits by both, 287, 
impediments to, 263, 366. 
exclusion fro, 270, 363. 
by Nusud or consanguinity, 276,323. 
by affinity, or of spouses to each other, 294, 338. 
by Wula or patronage, 296, 345, 
of a foctus in the womb, 306. 
of missing persons, 307. 
of persons drowned together, 308. 
of fire-worshippers, 310. 
right of, not transferable, 354. 
three general rules of, 332. 
{ull relations exclude half by father’s side, 7d. 
Seeeenees ——~—— mother’s side from the residue, 335. 
A person having two relations to deceased reccives a twofold por- 
e tion, 336. 


INSANE PERSON. 
no regard paid to words of, 4. 
may be contracted in fharriage by father, grandfather, or judge, 











7, 8. 
wife of, may be repudiated by guardian, 108. 
® 
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INSANITY. 
.& cause for cancellation of marriage, 59. 


JUDGE. ° 

authority of, in marriage, 8. 

cancellation of marriage for a ‘blemish does not require his inter- 
vention, except in the case of impotence, 61. 

application to, by wife of missing person, 165. 

may remove an executor who has become profligate, 248. 

————— 18 guilty of fraud, 250. 

is superinteflent of estate of a deceased person who has not appointed 
an cxecutor, 251. 


+ 


KHOOLA. : 
form of, 129. . 
doubt whether it be a cancellation of marriage or a repudiation, 7b. 
ransom for, may be anything that is lawful as lower, 130. 
valid, though entered into by a woman in her last illness, and for 
more than a‘chird of her estate, 131 
not valid, when 1&ft to husband’s option, 132, 
ransom for may be paid by a femate slave, i 
couditions of, on part of the husband, 133. 
—— wife, ib. 
éwo witnesses necessary for, 134.« 
nullified by conditions inconsistent ¥ ith the contract, 2b. 
not lawful, if wife acts under compulsion, 26. 
when parties are on good terms with ench other, 135. 
vannot be révoked by husband till ransom is reclaimed by wifg¢ 7d. 
pccone who has received, cannot be repudiated, ib. 
agent fur, must not exceed the proper dower, ib. 
in disputes ‘;egarding, how burden of proof is regulated, 136. 














a 


LEGATEE. 
must be in existence at the tienc of bequesg., 2-14. 


LIAN. 

its pillars, 152. 

first pillar—causes, 7b. 

—— charge of adultery, wb. 
———— denial of wife’s child, 153. 
second pillar—imprecating husband, 155. 

$$ —_____—— must be sane and adult, zd. 
may be a minor or slavo, 7d. 
































third pillar—imprecating wife, 2. 
esse must be sane, adult, and neither deaf 











nor dumb, 2d. 

———————_ —— ———— married by permanent contract, 2b. 
fourth pillar—form, 156. 

effects of, 157. 

not available after wife’s death, 158. 

separation by, is a cancellation ‘of marriage, not a repudiation, 157. 





MAINTENANCE. 
three grounds of, 97. 
of wives, 25. 
not affécted by being on a journcy, 98. 


£ 
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MAINTEN ANCE—continued. 
qf wives, quantity of, 99. 
appendages to, 100. 
arrears of, recoverable, 7b. 
debt duc by wife, may be sct off against, 102, * 
of relatives, 7%. e 
conditions of right to, 103. 
———— liability to, 7d. 
———— arrears of not recoverable, 7. 
of slaves, 105. e 
of beasts, 7b. 
wife of missing person left without, may apply torjudge, 165. 
woman repudiated revocably entitled to, during iddut, 98, 169. 
——_———_-—— irrevocably not entitled to, 98, 170, 
widow has no title to, during éddut, 171. 
~ even though pregnant, 99. 


























MARRIAGE. ° 
Three kinds of, 1. 


Permanent, tb. 
established by declaration andacceptance, 7. 
words appropriatéto declarafion, 7b. 
——$—— to acceptance, 2. 
no deviation from the proper words allowed, 3. 
words by which it cannot he eStablished, 74, ” 
declaration and acceptance Must both be expressed in the past tense, 2 ; 
or ome in the yast when the other is in the imperative or 
future, cd. as 
affect of acknowledgment in constituting, 5. 
laws of the contract, 4. 2 
no regard paid to the words of an infant or insane person, th, 
parties must be distinctly indicated, 5. 
option cannot be reserved accept as to dower, 7d. 
marriage cancelled by cither yurty becoming slave of the 
other, 6, da 
who can contract. 
a discreet female may contract herself, 9. 
cannot be contracted without her conscut, 7. 
—_—- ~— consent of, how established, 9. 
Eas eneeane! her word as to, preferred, 12. 
futher and grandfather may contract a minor, and an adult, 
if insane, 7. 
master muy contract his slave, 8. 
judge may contract an insane person, 26. 
executor has similar powers, tb. 
person inhibited for prodigality cannot contract without per- 
mission of judge, 7b. : 
contract entered’ into without authority remains in suspense 
till confirmed, 9. 
infidel guardian has no authority, 10. 
a roother has no power to contract her child in marriage, 12. 


enamel 





Sigy = 

















Prohibited. ° 


Causes of Prohibition, 13. 

1, consanguinity, 7b. 
women prohibited te a man by reason of, 7b. 
men prohibited to women by reason of, 76. 
established by marriage, or semblance cf it, 14. 
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MARRIAGE—continued. 
not established by zina or illicit intercourse, tb. 
acknowledgment of, see Nusud. 


2. fosterage. 
conditions of constitution, 15. 
the milk must proceed from marriage, zb. 
be caused by one man, 17. 
child must be suckled on same milk, for fifteen times con- 
secutively, 15. 
acts of suckling must be consecutive and all within two 
- years, 15. 








& 
effects of. 
the suckling becomes the child of foster parents, 18. 
is prohibited to every child of theirs, 76. 
~ its natural father is prohibited to children 
of foster parents, tb. 
cancels existing, marriage, 7d. 
cases in illustration,of this cffect, 18, 19, 20. 
declaration of by a man, 21. 
. by a woman, 70, 


3. affinity. : 
established by marriage, 7b. 
effects of, when followed by coition, 2b. 
—_—_—_—__———— not followed by coition, 22. 
women who cannot be lawfully conjoined as the wives of one 
man, 23. 
how far established by zina. ib.%o 
— sexual intercourse under a semblance 


7 








of right, 24. 
' - sight or touch with desire, 2b. 
eaves of unlawful conjunction, 7b. 
man already married to a free woman cannot marry a slave 
without her consent, 25. 
woman in her tudut cannot be lawfully married, 26, 
wife of one man carnot marry au.other, 27. 
4. completion of number, 27. 
no man allowed more than four wives by permanent 
contract, ib. 
no limit to number by temporary, or bondage, 28. 
women repudiated three timcs cannot be re-marricd till 
é married to another husband, 7b, 
nine times can never be re-married, zd. 
5. Lian, for which see that head. 
6. Infidelity. 
Mooslim cannot marry any but a kitabeeah, 29; nor any but 
2 Mooglimak by permanent marriage, ib. 
Mooslimah cannot marry any but a Moosilim, 30, 40. 
effect of conversion to Islam on marriage of Kitabees, 30. 
—_——— of other unbelievers, id. 
change of religion is cancellation of marriage, not a divorce, 33. 
connections which are considered abominable, 35. ‘ 
entered into by a thrice repudiated woman on condition of its being 
void after she has been legalized to her first Husband, not 
valid, 36. 
Shighar marriage void, 37. 


























* 


Sint aah £ 
established by declaration and acceptance, which must both be in the 
past tense, 39. 
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MARRIAGE—continued. 
veords appropriate to its constitution, 7. 
wife must be a Mooslimah or Kitabeeah, 40. 
husband of a Mooslimah must be a Mooslim, th. 
some dower must be specifitd, 41. 
some period must be fixed, otherwise the contract is permanont, 42. 
no stipulation valid unless made at the time of contract, 43 
stipulation as to particular times, and as to izé, lawful, 15. 
does not admit of repudiation, 2. 
confer any right of inherithnce, 44, 344. 
tddut must be observed at expiration of term, ib. 4? 


Servile. 


1. where the right is to the person of the temale, 52. 
no limit to the number of wives by, id. 
2. where the right is to the usufruct, 54. 
how the usufruct may be coufcrred, id. 
doubt as tg the nature of the right, 55. 
a moodubburah and ooh-i-wulud muy be the subject of it, td. 
right strictly limited to terms of tho grant, 56.° 
child of a woman duly Iegalized is free, 74, 


Of Female Slaves, s& Slave. * 


Cancellations of, see Biemishes, and Tudlees, or Deception. 
unlawful, confers no right of Vella 373. 
children begottengander, and their parents, do not inherit 
to cach other, except in case of crror, 1b, 
«® 
MINOR, 

no regard paid to words of, 4. > 

whether male or female, may be contracted in marriage by a father 
or grandfather, 7. 

case of two minors being married, and one of them dying before 


puberty, 10. ‘ 
guardian to. See Guayian. ; ;: 
See Puberty. > 


MISSING PERSON. 
wife of, left without maintenance, may apply to judge, 165. 
course to be obsefved by judge with regard to, 2. 
wife of, after expiration of her zddut, may marry again, 160. 
property of, may be divided among his heirs when 1t may be reason- 
ably presumed that he is dead, 269. 


MOOBANAT. 
how effected, 136. 
requires mutual aversion, 7b. 
distinction between it and khoold, 137. 


MOOSLIIM. 
ny but a kitabeeah, 29. 
eg Mooslimah by permanent contract, zd. 


appropriation by, in favour of an aken enemy, unlawful, 115. 


K ibed, 2b. ; 
ay be here to an infidel or qpostate, and is preferred to infidel heir, 


264, 366. ; e 
no infidel or apostate can be heir to, ab. 
child of, is a Mooslim, 267. 


PART II. 
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MOOSLIMAH. 
‘canuot marry any but a Mooslim, nofe, 30, 40. 


‘MOTHER. 
has no power to contract her chilé in marriage, 12." 
can neither be guardian, nor appoint one, to her child, 232. 
included in the first class of heirs 261. 
her share, a third in child’s cstate, 273, 276, 324, 380. 
———-—_—-——- reduced to a sixth by brethren, 272, 365, 380. 


NURSE. 
qualities 01 a proper, 17. 


NUSHOOZ, or REBELLION. 
defined, 87. 
on first appearance of, wife may be admonished, 7b. 
how to be treated when exhibited by husband, 88. 


NUSUB, OR CONSANGUINITY. 
Low established, 14. 
illegitimate crild has none, 14. 
a cause of inheritance, 261. 
acknowledgment of, 289 et seq. 
testimony of two witnesses necessary to its establishment, 292. 


OOM-I-WULUD. 
described, 55. 
not enfranchised by mere death of her master, £7. 
2nfranchised out of her’child’s share in her master’s estate, 49. 
reverts to state of absolute slavery if her child dies b-fore her 

master, 7b. 
cannot ke sold so long as her child lives, 57. 
may be the subject of an usufructuary marriage, 55. 
has no share in her master’s inheritance, 269. 


I 
OPTION, ’ 
described, note p. 5. 
may be reserved as to dower, 5, 77. 
cannot be stipulated for in marriage, 7b. 
of puberty, in what cascs allowed, 10. 
of cmancipation, 48. 
not allowed to male slave, 49. 


di 


ea 





PARENTAGE. 
establishment of, 90. 


PARTITION. 
of time among wives incumbent on a husband, 83. 
does not extend to coition, 84. 
confined to night, 2d. 
free woman entitled to twice the time of a slave, zd. 
right to, abates on a journey, 85. 
common to husband and wife, 2d. 
a wife may give up her time to husband, or-to a co-wife, with his 
consent, 7b. 
infants or mad women not entitled to, 86. 


PARTNER. 
in joint property entitled to pre-emption, 175. 
in roads ane rivulets has a right of pre-emption to lands through 
which they pass, 177. 
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PRE-EMPTION. 
See Shoofa. 


PUBERTY. 

the option of, 10. : 

how established according to Sheeahs, note, 96. 
to Hanifites, 7b. 





RELIGION. 
change of, a canccllation of marriaf&e, 33. 
effect of, on wife’s dower, 1b. 
difference of, no impediment to inheritance amofg infidels, 266. 


sect of yoy a in, no impediment to inheritance among Moos- 
ims, 20, : 


REPUDIATION. r 
pillars of, four in number, 107. 
repudiator, first pillar, 7. 
conditions required in, 2b., 108. 
may appoint an agent, 109. ° = 
; wife Jo repudiate hefself, 7b. 
repudiated, secon pillar, 7: 
must be a wife by permanent contract, zd. 
not be in her courses or a nifas, 110. 
—— be a moostugrat, 111. 
distingtly indicated, 2b, 
, provided with maintenanco and residence if 
repwtiated revocably, 163. ” 
form of, third pillar, 113. 
= words specially required, <b. 
cannot be in writing, 76. 
words that are not sufficient, 114. = 
must be entirely free from condition or description, 115. 
presence of witnesses, fourth pillar, 117. 
enc witness not sufficient,8é. 
testimonyof womcn was sufficient, 118. 
different kinds of, 2d. 
heretical kinds of, all void, ih. 
regular kinds of, three in number, 7. 
absolute or irrevocable, ib, 
revocable, 119. 
of the Iddut, 2b. 
power of, may be committed to an agent, 109. 
by a sick man, valid though abominable, 122. 
: effects of, on mutual rights of inheritance, 76. 
revocation of, 126. 
for a ransom is absolute or irrevocable, 130. 
revocable if ransom is reclaimed, 137, 
— if asked for and not given immediately is revocable, 





























130. 
RESIDENCE. 


See Soohna., 


RESIDUARIES. 
* who are, 377. ; 
some sharers are sometimeg, 378. 
father, upon failure of issue, is a residuary, 383. 
daughters made, by a son, 384. 
sisters made, by brothers, 385. 
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‘ INDEX. 
MOOSLIMAH. 
‘carnfuot marry any but a Mooslim, note, 30, 40. ( 
MOTHER. 


has no power to contract her chilé in marriage, 12.’ 

can neither be guardian, nor appoint one, to her child, 232. 
ineluded in the first class of heirs 261. 

her share, a third in child’s estate, 273, 276, 324, 380. 

—~ reduced to a sixth by brethren, 272, 365, 380. 








NURSE. ' 
qualities ol a proper, 17. 


NUSHOOZ, or REBELLION. 
defined, 87. 
on first appearance of, wife may be admonished, id. 
how to be treated when cxhibited by husband, 88. 


NUSUB, OR CONSANGUINITY. i 
Low established, 14. 
illegitimate child has none, 14. 
a cause of inheritance, 261. 
acknowledgment of, 289 et seq. 
testimony of two witnesses necessary to its establishment, 292. 


OOM-I-WULUD. 
described, 55, 
not enfranchised by mere death of her master, £7. 

‘ mfranckised out of her child’s share in her master’s estate, 49. 
reverts to state of absolute slavery if her child dies brfore her 
master, 20. 
cannot ke sold so long as her child lives, 57. 
may be the subject of an usufructuary marriage, 55. 
bas no share in her master’s inheritance, 269, 
" 

OPTION. ‘ ba os . 
described, note p. 5. 
may be reserved as to dower, 5, 77. 
cannot be stipulated for in marriage, 70. 
of puberty, in what cases allowed, 10. 
of emancipation, 48. i 

not allowed to male slave, 49. 


tl 





PARENTAGE. 
establishment of, 90. 


PARTITION. 
of time among wives incumbent on a husband, 83. 
does not extend to coition, 84. 
confined to night, 2b. 
free woman entitled to twice the time of a slave, zb. 
right to, abates on a journey, 85. 
———---—— common to husband and wife, 2d. 
a wife may give up her time to husband, or-to a co-wife, with his 
consent, 7b. 
infants or mad women not entitled to, 86. 


PARTNER. 
in joint property entitled to pre-emption, 175. 
in roads ane rivulcts has a right of pre-emption to lands through 
which they pass, 177. 
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PRE-EMPTION. 
eSee Shoofa. 


PUBERTY. 

the option of, 10. ° 

how established according to Sheeahs, note, 96. 
to Hanifites, ib. 





RELIGION. 
change of, a cancellation of marriate, 33." 
effect of, on wife’s dower, 1, e 
difference of, no impediment to inheritance amotg infidels, 266. 
sect We oe in, no impediment to inheritunce among Moos- 
wms, 0. = 


REPUDIATION. : 
pulars of, four in nnmber, 107. 
repudiator, first pillar, 7d. 
conditions reqifred in, ¢b., 108. 
may appoint an ayent, 109. ° e 

7 wife Lo repudiate hefself, 7b. 
repudiated, secongl pillar, i, 

must be a wife by permanent contract, 7b. 

—— not be in her courses or a nifas, 110. 

—— ho a moostugrat, 111, 
distingtly indicated, tb. 
provided with maintenance and residence if 
repwtiiated revocably, 163. 
form of, third pillar, 113. 
7 words specially required, ib, 

cannot be in writing, 7b. 

words that are not sufficient, 114. 

must be entirely free from condition or description, 115. , 
presence of witnesses, fourth pillar, 117. 

ene witness not sufficient,%, 

testimonfof women mmé sufficient, 118. 
different kinds of, zd. 
heretical kinds of, all void, ¢d. 
regular kinds of, three in number, tb, 
absolute or irrcyocable, 2b. 
revocable, 119. 
of the Jddut, ib. 
power of, may be committed to an agent, 109. 
by a sick man, valid though abominable, 122. 
: effects of, on mutual rights of inhoritance, 1. 
revocation of, 126. 
for a ransom is absolute or irrevocable, 180. 
revocable if ransom is reclaimed, 137. 
if asked for and not given immediately is revocable, 


























130. 


RESIDENCE. 
See Sookna., 


RESIDUARIES. 
* who are, 377. ; 
some sharers are sometimeg, 378. 
father, upon failure of issue, is a residuary, 383. 
daughters made, by a son, 384. 
sisters made, by brothers, 385. 
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IDUARIES— continued. 
“ gil xglatives by the full blood, or on the father’s side, ares when 
combined with those on the mother’s only, 388. 
case of plurality of heirs, who are, 393. 
sharers with, are preferred to their gull shares, «0. 


RETURN. ; 

sharers when alone take surplus by virtue of right to, 262. 

no right of, to wife, 26. 

husband’s right to, ‘limitd to case of there being no heir, but the 
Imdnf, i. ; 

no right to, fh asbat whilst a consanguineous heir exists, 400. 

maternal relations excluded from, by those of the full blood, or 
half on the father's side, 402. 


SAEEBA. ‘ 
a slave free suz juris, 348. 
may constitute whom he pleases his heir, id. ¢ 
Iném his sole heir, if he has no one responsible for his offence, ib. 
c c 


SETTLEMENT. ‘ . 
how the word is used, 214, note. 
on whom it may be made, ib. 
on children, brethren, and kindred, comprehends all equally, 217. 
~ when on several in succession, pussession by the first is sufficient, 219. 
when on children’s children, those o! sons and daughters share equally, 
221. ( 


og, children, applicable only to children of the loins, id. 


t fix 
SUARES. 

number of, and persons for whom they are appointed, 273, 378, 
detail of, and how allotted, 378, et seg. 
that do and do not combine with cach other, 273, 382. 
computation of, 312. , 
extractors or divisors of, 25. ; 

when they ftmain unchanged, 313. 
——_—_____—-——— and _ how they are to be multiplicd, 2d. et seq. 
when the estate is insufficient to meet them, how the deficiency is 

to be adjusted, 262, 316, 395. 


in excess of shares, surplus to be returned to con- 
sanguineous heirs, 317, 398. 


SHARERS. 
number of, and who they are, 378. 


when all the hcirs are, and their shares exhaust the estate without 
a fraction, 395. 


9 











Fa oe 


tions, 2b. 


SHOOFA. 
definition of, 175. 
established as to land, but not as to moveables, 26, 
trees and buildings subject to, when sold with the land, 176. 
immoveable property incapeble of division, not subject to, 2. 
extends to a well and the adjoining ground, 7b. 
fruit not subject to, though sold with the trees on which it 

grows, 177. 


land, though divided off, subject to, by virtue of partnership in roads 
and rivulets, 7d. 





and the estate falls short of their por- 


iy 
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SHOOF A.—continued. 


“property disposed of by sale, alone affected by, ib. ee 

- cae there is more than two partners, not affected *by 
it, 179. ° 
right to may be asserted on the conclusion of sale, 182° 

cannot be asserted partially, 1. 

~———— not extinguished by a necessary delay in asserting it, 183. 
— by dissolution of sale, 184. 
cannot be enforced on sown land until the crop is gathered, 188. 

















right of, hereditary, 190. bd . 
—— extinguished by shufce selling his own share in the 
property, 191. . 


SCE ee 








compounding it, 192. 
—— by delaying to claim it, without sufficient cause, 
after credible information of sale, 15. 

————— whan the price cannot be ascertained, 196, 
devices by which it may be evadcd,ed. 
disputes relativg to, 198. 











SHUFEE. .. 2 ° 


e 
is every*partner in joint proptrty able to pay the price, 179, 
may lose his rigfit by dela to claim it, ih. 
infidel cannot be, as araiust a believer, 180, 
Mooslim, may be, 28 against a Mooslim or unbeliever, ib. 
father or grandfather scpin’s minor’s property may assert bts own 
right as, ib. 
entitled t®claim on gonclusion of a sale, 182. 
must pay the full price, ib. 6s eee 
eng affected by any augmentation of the price, U. 
does not benefit by any abatement of the pree, 183. | 
does not lose his right by a necessary delay in assqgting: it, 7. 
——— relinquishment on misinformation, 184, 18s. 
bound to use all proper diligence in preferring his claim, +. . 
not affect, by sales or other disppsuls of the property by pur- 
chaser, 185. e .| 
must take the property at the full Price, though it fall to deeay before 
his demand, ¢b. 
entitled to any increase of the property which remains connected 
with it, 186. bad 
must pay the®price before he cau demand delivery from the pur- 
chaser, 188. ‘ 
after taking possession may return the property for a defect, 192. 
docs not lose his right by guarantecing the sule or acting ns agent 
for cither party, 7. 


ER. 

oe included in the second class of heirs, 28. 

share of, 273, 379. 

when alone, takes whole estate, 280. 

with brother, takes half his share, 7. 

half on father’s side comes into place of full, 2b. 
mother’s side shares equally with brother, 281. 

@ 








AVE. ' , es 
se may be contracted in marriage by master, 8. 
marriage of, without master’s permission or snbsequent assent, 
unlawful, 10, 45. 
partially emancipated, cannot be forced to merry, 11. 
may contratt himself with master’s permission, ib. 
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INDEX. 


SLAV E—continued. 


warryage of, bya man already married to a free woman, unlawful, 25 

to a free woman, lawful, 34. 

female may be married by permanent or temporary contract, 45 

= master of, entitled to her dower, ib. 

marriage of, may be cancelled bY master’s heirs, 47. 

by purchaser, 50. 

male, cannot be forced, or prevented to repudiate his wife, 52. 

married female, prohibited to her master till separated from her 
husband, 53. + : 

purification of, 2b., note. 

female must %e purified after every purchase or other acquisition, 53. 

child of female, duly legalized, is free, 56. 

female, who has borne a ehild to her master becomes an oom-i-wulud, 57. 

repudiated by her husband, but emancipated during iddut, entitled to 
inherit, 123. 

emancipated for zihar mugt be a Mooslim, free from defects, 142. 

——- entire property of emuncipator, 143. 

iddut and purification of female, 167. 

pumfication of, when necessary, must be observed in all cases of 
acquisition,«168. és 

may be the subject of shoofa accorfling to some doctors, 176. 

excluded from inheritance, 267. 

child of, if free, not debarred from inheriting, zd. 

,when sole heir, is to be purchgsed out of the estate, and eman- 
cipated, 268. ( 

to be ransomed out of property left by his or her children, 2d. 


€ +, 





























SCN... e « 


« included in the first class of heirs, 324. 


when t.lone, takes the whole estate, 276. 

two or mog sons share equally, id. 

with a daughter, takes double her share, zd. 
with one or both parents takes the residue,.zb. 


SOOKNA AND HOOBS. oe ‘ 


requires declaration and acceptance with possession, 226. 
words by which it is constituted, 7b. 

rendered obligatory by donee’s possession, 7b. 

cannot be revoked, 227. 

a slave or house may be devoted in this way, 7. 

house or musjid may be devoted in this way, ib. 

after expiration of term, property belongs to the devoter, ib. 


SUDUKAH, OR ALMS. 


requires declaration and acceptance with possession, 224. 
cannot be revoked, 2b. 

bestowed on descendants of Hashem, ib. 

may be bestowed by a Mooslim on a zimmee, ib. 

should be given privately, 225. 








TESTATOR. 


must be sane, frec, and not less than ten years old, 232. 
suicide, when will by, valid, 2b. 
directions of, must be strictly. followed, 234. 


TUDBEER. 


described, note p. 55. 
cancelled by the assignment of a slave as dower, 76. 
like a legacy, may be lawfully revoked, note, 79. ¢ 
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TUDLEES, OR DECEPTION. 
as to freedom of husband or wife, gives the party deceived apright 
to cancel marriage, 63. : 
as to wife’s virginity, affords no ground for cancellation, 65. 
case of two men having the wives of each other brought to them on 
the night of marriage, id.° 


UNCLES AND AUNTS. 

are the third class of heirs, 285, 328. 

each ao them excludes the childref of others, as well as their own, 

ze s 
exception to this rule, 7d. . 
restricted to single case, 285, 381. 

paternal—among them a male has double the portion of a female, 285. 

combined with matapnal, former have two-thirds, and latter 
one-third, 286. ° 

matcrnal—among them all share alike without distinction of sex, 285. 
on failure of, thejr children and children’s children succeed, 328. 


VESTED INTERESTS. 
described, 318, et seg. 


VIRGIN. 
assent of, to marriage, mav be inferred from silence, 9. 


WIDOW. 
always bouryl to observe tddut, 160. 
iddut of, 164. e 
hedad, or mourning, incumbent on, 165. 
nN right to maintenance during the ¢ddut, 171 
share of, in husband’s estate. Sce Wife. 


WIFE. 
no man can have more than four wives by permanent contract, 27. 
no limit to nember of, wives hy tempdkary contract, or by right of 
property, 28. > . 
may refuse hersclf to her husband till dower is paid, 70. 
repudiated three times unlawful to repudiator till married to another 
husband, 120. 
- nin¢gtimes, for ever unlawful to repndiator, 119. 
- revocably, inherits to her husband if he die during the 
iddut, 294, : 
gift by, to husband may be retracted, 206. 
—— to, by husband may be retracted, 7b. 
share of, in deceased husband’s estate, 273, 294, 338, 381. 
who has no child does not share in land left by her husband, 295. 
has no right to residue of her husband’s estate, 262, 339. 
term not properly applicable to woman contracted in mootd, 344, 





definition of, 229. 
by a suicide, when valid, 232. 
requires two,witnesses for its establishment, 242. 
excluding children from their share in deceased’s estate, invalid, 238. 
relating to emancipation of slaves, 245. 
*“for other matters relating to, see Bequest. 
WULA, OR PATRONAGE. : 
a cause of inheritance, 296, 323. 
is of three kifds, 296, 345. , 


42.4 INDEX. 


WUZLA, OR PATRONAGE—continued. 
ef emancipation, 7b. 
——_—--_———_— conditions of, 347 et seq. 
of responsibility for offences, 301, 360. 
———_-__—_———- conditions of, 360 &t seg. 
of Imamut, 301, 362. 
no right of inheritance founded on, except on failure of blood-rela- 
tions, 346. 
case of reciprocal, 347, 
title to succession by, not fansferable, 354, 
shifting of, 355 e¢ seq. 


“IHAR., 
form, 138, 
conditions. 
————— of the zhar itself, 139. ° 
of the moozahz#, or husband pronouncing it, 7d. 
—— of the moozahurah, or wife the subgect of it, ‘ab. 
cts, 140. 
prihibitien of cénjugal intcrcourse till expiation is made; 40. 
expiation, see tMat head. 
not evaded by repudiation and rewcation, 140. 
alternative of, in case of inability, 141. 





ZIMMEE. 
having more than four wives, mus on conversion to Islam, be sepn- 
rated from the excess, 31, 
ne a right of choice in that case, 7b. 
y exerCise his right of choice after death of one of them, w. 


ZIMMEEAH. 
what restfaints may be imposed on, by a Mooslim husband, 33. 
iddut of, 168. 


ZINA. : 
effect of, in establishing af®nity, 23. 
partics guilty of, may intermarry, 27. 
previous to marriage, no ground for cancellation, 35. 
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